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PREFACE. 



Shortly after the passing of the Stannaries 
Act, 1869, the author of this little work was 
asked to write a commentary on it. The request 
was, that a short practical guide-book should be 
compiled, which might be of daily use to pursers> 
members of managing committees, and other 
persons engaged in the actual working of mines> 
and that it should be only in a secondary sense 
a bopk for lawyers. The author is particularly 
anxious that professional readers should bear this 
in mind, as he can well conceive them charging him 
here and there with an omission or a want of ela- 
boration. To give a single instance of his mean- 
ing, the author anticipates that a professional man 
reading the notes to sec. 35, might expect a col- 
lection of all the cases which have been decided 
at common law or in equity as to the rectification 
of the register of a company, which would be, in 
fact, equivalent to asking for a new book on part- 
nership generally. 
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11 PREFACE. 

The notes have, in fact, been written only with 
the intention of making the meaning of the Act 
intelligible, and no more legal disquisition has 
in each instance been entered upon than has 
seemed to be desirable for this purpose. The mat- 
ter contained in the three Introductory Chapters 
seemed to be of too universal a character to be 
embodied in any note, or series of notes, upon the 
Act. 

Since several of the sections of the Act must 
be read consecutively to be understood, it was 
found in practice impossible to write a separate 
note on each section commented on reddendo 
singula singvlis: and the author has grouped 
sections and notes as seemed to him most conve- 
nient, not necessarily following the grouping of 
the Act. 

The forms contained in the Appendix have been 
kindly supplied to the author by a gentleman who 
has had a long experience as a solicitor in mining 
law and the customs of the Stannaries. They 
have been employed by him on various occasions, 
and, it is submited, will be found to be of general 
utility. 

The composition of this little work would have 
taken place some time ago, were it not that the 
author was deterred by the uncertainty which ap- 
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peared to exist in the Stannaries as to wliat the 
exact nature of the custom was in various mat- 
ters relating to Cost-Book Companies ; an un- 
certainty which comparatively recent cases have 
done much to dispel 
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INTRODUCTORY CHAPTER I. 

ON THE JURISDICTION OP THE STANNARIES COURT. 

The object of the following pages is essentially- 
practical, and the writer does not propose to enter 
into any matters of mere antiquarian research, 
but it is necessary to say a/ew words upon the his- 
tory of the Stannaries Court previous to the Acts 
6 & 7 WiU. 4, c. 106, and 18 Vict, c. 32, by which 
the jurisdiction of that Court was confirmed and 
enlarged in many important particulars. 

There seems to have existed from the earliest 
times a personage, whose name appears in old 
records as the *' custos stannariarum.*' He was an 
officer of the Crown appointed for the government 
of districts producing tin under colour of the 
rights formerly assumed by the Crown over such 
parts of the kingdom as royal desmesnes (" Quia 
Stammarie sunt nostra dominica," King John's 
Charter to the Tinners). 

The word ** custos stannariarum *' is commonly 
translated " Warden of the Stannaries," and it was 
the practice from very early times to appoint some 
nobleman, or other illustrious person, to be Lord 
Warden of Stannaries, who substituted as Carew 
says (Survey of Cornwall, ed. 1769, p. 17), 
*' some gentleman of the shire of good calling and 
discretion to be his Vice-Warden." It appears 
from the list of Vice- Wardens from the reign of 
Edward VI. to the year 1812, given in Lyson*s 
Cornwall, p. 7, that the latter officer was in those 
days invariably a native of Cornwall. Besides the 
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2 STANNAEIES COUET. 

Lord Warden and the Vice-Warden, who were, 
originally at least, officers of the Crown, the Duke 
of Cornwall appears from the time of the first gift 
of the Duchy to the heir apparent, to have been 
in the habit of appointing an officer of his own, 
called in old records the " seneschallus," or ste- 
ward, to administer justice and protect the duke's 
interest within the Duchy. 

Although the various Eoyal Charters to tinners 
(which are said by Sir K Smirke, in his appendix 
to the case Vice v. Thomas, to be merely confirma- 
tory of ancient prescriptive franchises), especially 
the Charter of 33 Ed. I., exempting tinners from 
answering in any other Court than that of the 
" custos " to complaints arising within the Stanna- 
ries (except complaints touching land, life, and 
limb), clearly treat the Lord Warden as holding a 
judicial office for the determination of common law 
causes, it appears that in very early times these 
matters got referred to the Court of the Duke's 
Steward. In order to obviate any difficulty on 
this head the practice for several himdred years 
was to appoint the same person both Lord Warden 
and Steward. He appointed one Vice- Warden 
of the Stannaries generally and a Sub-steward for 
each of the four Stannaries of Blackmore, Foy- 
more, Tywamhaile, and the united Stannary of 
Kinder and Penwith. 

It appears, moreover, that, although the Ste- 
ward of the Duchy in very early times usurped 
the Lord Warden's functions as a Common Law 
judge, he did not interfere in Equity matters, and 
that the Lord Warden had always a prescriptive 
jurisdiction in matters of conscience, at least such 
would appear to be the case from the preamble to 
the 6 & 7 Wm. 4, c. 106. There is, however, a 
good deal of obscurity about the whole of this 
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subject— Carew states (Survey of Cornwall, p. 17) 
that, "by ancient charters there is assigned a war- 
den of the stannaries who supplieth the place both of 
a Judge for Law and of a Chancellor for conscience, 
and so taketh hearing of causes either in Forma 
juris or de jure et cequo.'* 

The case of Vice v, Thomas (published with an 
appendix and notes by the late Vice-Warden of 
the Stannaries Sir Edward Smirke), decided that 
there was an original equity jurisdiction in the 
Vice- Warden, subject to appeal to the Lord War- 
den, and the point does not now admit of dis- 
pute. 

The above remarks have been considered a neces- 
sary introduction to the subject matter of this 
chapter. Such readers as are anxious to pursue the 
question of the Stannaries jurisdiction, from an 
archaeological point of view, are referred to the 
above-mentioned appendix and notes of Sir E. 
Smirke to Vice v, Thomas, where every piece of 
information, which a search among old records can 
obtain, has been collected and given to the public. 
The documents referred to by Sir Edward Smirke 
as having been made available to him by the assis- 
tant keeper of records in the Tower are, it is pre- 
sumed, now deposited in the Public Eecord Office, 
Chancery Lane. (See appendix, p. 21, to the 18th 
report of the Deputy-Keeper of the Public Ee- 
cords for a list of documents transferred from the 
Tower to Chancery Lane.) 

The Introductory Notice to the Book on the 
Procedure in the Court of the Vice- Warden of 
the Stannaries, published by authority at Truro in 
1856, contains a good sketch of the jurisdiction of 
the Court from a practical point of view. 

The fact that the Common Law jurisdiction of 
the Stannaries Court, as opposed to its Equity 
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4 STANNARIES OOUET. 

jurisdiction, has been declared and confirmed by- 
old charters, has led to the curious result that 
the scope of such first-named jurisdiction having 
got to be defined by the language of the charters 
themselves, is limited, not tt) suits relating to mines, 
but to suits "between miners^ or in which miners are 
either plaintiffs or defendants ; whereas the 
Equity jurisdiction has always been exerted with 
reference, not to the parties, but to the subject 
matter of the suit — viz., mines. 

Edward the First's Charter to the tinners gives 
them exemption from suits in the ordinary courts 
of the realm, except pleas of land, life, and limb, and 
in accordance with this exemption neither on the 
Common Law, nor on the Equity side, has the Court 
ever claimed jurisdiction in matters relating to 
freehold inheritances. 

Very important additions have been made to 
the jurisdiction of the Court by stat. 6 & 7 Wm. 
4, c. 106, called "An act to make provision for the 
better and more expeditious administration of 
justice in the Stannaries of Cornwall, and for 
enlarging the jurisdiction and improving the prac- 
tice and proceedings in the Courts of the said 
Stannaries," and by the 18 Vict. c. 32, called " An. 
Act to amend and extend the jurisdiction of the 
Stannary Court." 

The following are the most important sections 
of the first-mentioned Act : — 

Sec. 1. — ** Whereas there has existed through- 
out the Stannaries of Cornwall a Court in which 
the Vice-Warden has, in certain cases wherein tin 
r tinners or matters connected with tin are con- 
cerned; exercised original equitable jurisdiction; 
and whereas there has existed a Court in each of 
the Stannaries of Cornwall called the Steward's 
Court, and in which the Steward of the Stan- 
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naries has exercised a common law jurisdiction in 
such like cases ; and whereas the jurisdiction so 
exercised by the Vice-Warden and the Steward 
respectively has been confined to cases wherein tin 
or tinners are concerned; and wliereas in late 
times lead, copper, and other metals and metallic 
minerals than tin have been discovered in the 
county of Cornwall, and over the matters con- 
nected with the working for and purifying and 
smelting of which lead, copper, and other metals 
and metallic minerals such jurisdiction has not 
been considered to extend; and whereas the 
various persons in the said coimty working and in- 
terested in such lead, copper, and other minerals 
and metallic minerals are greatly inconvenienced 
in their disputes in cases where such metals and 
metallic minerals other than tin are concerned, 
and are put to great inconvenience in obtaining 
redress therein; and whereas it is expedient to 
unite the Court of Equity of the Vice- Warden 
with the Courts of Common Law of the Steward 
of the Stannaries, and to extend the jurisdiction 
of the Court to and over all metals and metallic 
minerals in the said Stannaries, and to and over 
all transactions connected therewith in the said 
county of Cornwall, in manner hereinafter men- 
tioned, and also to confirm, alter, or enlarge the 
powers of such Court in various particulars, and 
to make other provisions than heretofore for the 
hearing of appeals and writs of error therefrom : 
Be it therefore enacted by the King's most excel- 
lent Majesty, by and with the advice and consent 
of the Lords spiritual and temporal and Commons- 
in this present Parliament assembled, and by the 
authority of the same, that from and after the 
death or resignation or other removal of the pre- 
sent Vice- Warden it shall and may be lawful for 



6 STAIJNARIES COURT. 

the Duke of Cornwall for the time being, if of full 
age, or his Majesty and his successors, King or 
Queen Eegent of England for the time being, if 
there be no Duke of Cornwall, or if the Duke of 
Cornwall for the time being is under age, to nomi- 
nate and appoint from time to time (by letters 
patent under the privy seal of the Duchy of Corn- 
wall, or under the great seal of England, as the 
case may be) a fit person, being a barrister-at-law 
of five years* standing at the least, to be and be 
called the Vice-Warden of the Stannaries." 

Seo. 2. — "And be it further enacted that the 
present Vice-Warden and every future Vice- 
Warden shall he Judge of the Court hereinafter 
mentioned, and which shall have both a common 
law and an equity side, and shall comprehend the 
Court heretofore the Court of the Vice^Warden 
and the Court heretofore the Court of the Stan- 
naries, and that the Vice- Warden for the time 
being shall hold such office during his good beha- 
viour : Provided always that it shall and may be 
lawful for the Duke of Cornwall for the time 
being, if of fuU age, or his Majesty or his succes- 
sors. King or Queen Eegent of England for the 
time being if there is no Duke of Cornwall, or if 
the Duke of Cornwall for the time being be under 
age, on a requisition to him for that purpose, 
stating therein at length sufficient grounds, and 
signed by the majority or five of the Council or of 
the Commissioners or principal officers of the 
Duchy of Cornwall, but not otherwise (the Lord 
Warden of the Stannaries being always one of the 
persons signing such requisition) to remove the 
person for the time being holding the said office of 
Vice- Warden." 

Sec. 4. — "And be it further declared and 
enacted that the original equitable jurisdiction 
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heretofore lawfully exercised by the Vice-Warden 
for the time being shall and may be henceforth 
exercised by the present and every future Vice- 
Warden for the time being, and that the present 
and every future Vice- Warden for the time being 
shall have, exercise, and enjoy the same equitable 
jurisdiction and the same power and authority in 
all matters and things brought before him, so far 
as relates to the working, managing, conducting, 
or carrying on any mine worked for any lead, 
copper, or other metal or metallic mineral within 
the said county of Cornwall, or to the searching 
for, working, smelting, or purifying any lead, 
copper, or other metal or metallic minerals within 
the said county in as full and ample a manner as 
if the same had related to any tin, or tin ore, or 
tin mine, or mine working for tin in the said 
county. Provided always that nothing herein 
contained shall be deemed or taken to affect any 
suit or matter now pending in any court of law or 
equity." 

Sec. 6. — " And be it enacted that the Courts of 
Law of the respective Stannaries heretofore held 
before the Stewards or Steward thereof shall be 
one Court for aU the Stannaries, and shall be held 
by and before the Vice-Warden for the time being, 
who, as Judge thereof, shall have, exercise, and 
enjoy the same common law jurisdiction, and the 
same powers, privileges, and authorities with re- 
ference thereto, and shall transact, do and perform 
the same duties, matters, and things in relation 
thereto as have heretofore been lawfully transacted, 
done, performed, or to be exercised or enjoyed by 
the Steward for the time being of any of the 
Stannaries.'' 

Sec. 7. — "And be it further enacted, That 
such Vice- Warden for the time being shall also 
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have, exercise, and enjoy the same common law 
jurisdiction and the same power and authority in 
all matters and things which shall be brought 
before him in any way connected with the work- 
ing, managing, conducting, or carrying on any 
mine worked for lead, copper, or any other metal 
or metallic mineral within the said county of 
Cornwall, or in any way relating to lead, copper, 
or any other metal and metallic mineral, or the 
searching for, working, smelting, or purifying lead, 
copper, or any other metal or metallic mineral 
within the said county in as full and ample a 
manner as if the same had been connected with 
or related to any tin or tin ore or tin mine or mine 
worked for tin in the said county." 

By these sections the jurisdiction of the Court, 
which wa« originally confined to questions between 
tin-miners on the Common Law side, or relating to 
tin-mines on the Equity side, is extended to all 
matters and things relating in either case to miners 
working for or mines containing other metallic 
minerals. It will be seen hereafter that one of the 
essential features of the customary system of part- 
nership in vogue in the Stannaries, called " The 
Cost-Book System," is, that it should be applied 
to companies formed for working mines. The 
writer is not aware that the word mine, in the 
definition of a Cost-Book Company, was ever 
limited by custom so as to mean a mine prodiidng 
metallic minerals only. There is a great difference 
between a mineral and a metal ; and it has recently 
been decided by the Lords Justices of Appeal in 
Chancery, in the case of Hext v. Gill, that China 
clay is a mineral. 

It is clear, however, that since the Companies' 
Act, 1862, no Cost-Book Company of more than 
twenty members can, subject to the qualification 
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below mentioned, legally exist except for the 
working of metallic minerals, since, unless it come 
within the jurisdiction of the Stannaries Court, it 
will fall under the provisions of the above-men- 
tioned Act (Companies' Act, 1862, sec. 4.) 

By section 1 of the ** Act to Amend and Extend 
the Jurisdiction of the Stannaries Court, 18 Vic, 
c. 32, sec. 1," it is provided as follows ; — 

** Where any mine or sett within the Stannaries 
shall be worked by the same adventurers, not only 
for metallic minerals within the jurisdiction of 
the Court, but also for non-metallic minerals 
found in the same mine or sett, or intermixed 
with metallic minerals, the entire mine and works 
and products thereof shall be taken to be within 
the cognizance of the Vice- Warden, as if the same 
had wholly consisted of metallic minerals, and the 
process of the Court shall extend to and be exer- 
cised over the same and all the machinery and 
materials thereon, as in» the case of mines of 
metallic minerals ; and the mineral called plum- 
bago or black lead is hereby declared to be a 
metallic mineral." 

The Common Law and Equity jurisdiction of 
the Court has been much extended constructively 
by sec. 14, and expressly by sec. 15 of the 18 
Vict, c. 82. The etiect of sec. 14 is to enable the 
Vice- Warden by consent of the parties before the 
Court and as between and against themselves and 
those claiming under them to adjudicate on claims 
touching freehold hereditaments in cases of inter- 
pleader. By sec. 15 of the last-mentioned Act 
provision is made for the entertainment by the 
Vice- Warden of jurisdiction in suits for recovery 
of the possession of mines within the Stannaries, 
and of buildings, machinery works, and waters 
annexed thereto and occupied therewith, on the 

B 3 
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ground of breach of condition, determination of 
the sett or lease, or other lawful or customary 
cause of forfeiture, and also for the prohibition by 
him of the working of any mine in a manner con- 
trary to custom or covenant by injunction in cases 
and under circumstances in which the High Court 
of Chancery or the courts of common law at 
Westminster may enjoin, and the suit for recovery 
of possession is to be by action of ejectment on 
the common law side of the Court, according to 
the forms and procedure established by the Com- 
mon Law Procedure Act, 1852, so far as they are 
or can be made applicable to the Vice- Warden's 
Court ; and it shall be lawful for the Vice- 
Warden to cause all necessary writs to be served 
on the persons in possession or entitled to defend 
wheresoever they may then be, in England or in 
Wales. And it is provided that nothing in the said 
section contained shall authorize the Vice- Warden 
to entertain any questioa touching the freehold or 
inheritance of any person except by such consent 
and as between and against such parties as afore- 
said. 

By sec. 13 of the 6 & 7 WilL IV. c. 106, a rule 
of the Court of the Vice- Warden may be made a 
rule of the superior Courts at Westminster. By 
sec. 21 of the same Act, the Court is to be held at 
Truro and made a Court of Eecord ; and by Sec. 
41 it is provided that "all jurisdictions, powers, and 
authorities heretofore lawfully exercised by the 
Vice- Warden or Steward or any Judge of any of 
the Stannaries shall be thereafter exercised by the 
Vice- Warden for the time being." 

By sec. 16 of the 18 Vict. c. 32, actions for 
debts or damages not exceeding 50Z. may be prose- 
cuted summanly by plaint, and tried by five 
jurors on the common law side of the Court. 
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So far the two Statutes of 6 & 7 WiE IV. c. 
106 and 18 Vict. c. 32 have been regarded prin- 
cipally as they affect the common law jurisdic- 
tion of the Court There are certain statutory 
provisions relating to procedure aud to the en- 
forcing of judgments on the common law side 
which are noticed in another place. The two 
abovementioned Acts contain some sections which 
have special reference to the Court's equitable 
jurisdiction. 

Before we proceed to the consideration of these 
last-mentioned sections, there are certain facts 
connected with the Court's equitable jurisdiction 
which deserve notice. 

It does not appear that the Court ever claimed 
on its equity side an original jurisdiction in all re- 
spects conterminous with that of the Court of 
Chancery in general matters of equity ; but it 
seems that on the contrary it exercised the juris- 
diction with caution, and within certain more or 
less weU ascertained limits. The cases in which 
the jurisdiction was exercised were, it is appre- 
hended, almost entirely, if not altogether, limited 
in practice to matters relating to the management 
of cost-book mining companies. It is safe to state 
that the original jurisdiction has been exercised in 
order — 

To enforce payment of contribution by a suit in 
the name of the purser or principal agent 
against shareholders for the sale of their 
shares. 
To enforce the lien of creditors by petition 
against the purser or principal agent, and to 
prevent by injunction the sale or removal of 
machinery and materials from the mine, and, 
if need be, to decree a sale and distribution 
pari passu Biaong creditors generally. 
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To compel a general account ^ and contribution 
as between all the shareholders, and this 
without praying for a dissolution of the part- 
nership. 

To compel specific performance of agreements 
for sale of shares. 

To issue injunctions generally. 

The above enumeration has been taken from 
pp. XXV. and xxvi. of the Introductory Notice to 
the Procedure Book above referred to. The writer 
does not, however, mean to state from his own 
knowledge that the equitable jurisdiction is con- 
fined to such cases, nor is it so stated in the Pro- 
cedure Book. The passage of that book from which 
the above enumeration is quoted only gives a list of 
matters in which the Court will enforce the custom 
of Cost-Book both on the Common Law and Equity 
side. 

The statutory extensions of the Court's equitable 
jurisdiction have to some extent been touched upon 
above, but it is to be added that — 

By sec. 17 of the 6 & 7 Wm. IV., c. 106, the 
Vice- Warden may grant injunction orders in all 
cases, whether at the time of granting the same he 
be in Cornwall or not ; and by sees. 11 — 13 of the 
18 Vict., c. 32, jurisdiction in interpleader cases 
is given to the Vice-Warden apparently on both 
sides of the Court. 

The 18 Vict., c. 32, also contains some peculiar 
provisions for service of process to compel appear- 
ance in any part of England and Wales in the 
following Equity cases : — 

(1) Suits prosecuted according to the custom 

by pursers against adventurers for calls. 
(Sec. 3.) 

(2) Suits prosecuted according to the custom 

by creditors against pursers to enforce 
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payment of their demands by sale of the 
ores, machinery, materials or effects of 
the mine. (Sec. 5.) 

(3) Suits for account between adventurers in 
mines. (Sec. 6.) 

And by sec. 7 of the same Act process can be 
served upon any party to a suit in Equity, or any 
person who has submitted to the Court's jurisdic- 
tion in a suit, in whatever part of England or 
Wales he may be resident. 

It seems difficult to say why these provisions 
for the service of process to compel appearance 
out of the jurisdiction of the Court should be 
limited to Equity cases only. 

By sec. 32 of the 18 Vict, c. 32, the Stanna-- 
ries of Devon and Cornwall are made one district 
for the purposes of the common law and equity 
jurisdiction of the Court, and the Vice-Warden 
is to have the same authorities over mines and 
miners in Devon as in Cornwall, provided that on 
the common law side the jurisdiction over miners 
shall be limited to matters having relation to 
mines. 

By sec. 33 of the same Act it is provided that 
when the assessment of one farthing in the pound 
made leviable by sec. 36 upon metals and mine- 
rals in Devon shall have reached the annual sum of 
320/. at least, it shall be lawful for the Council of 
the Prince of Wales, or tTie special commissioners 
for managing the affairs of the Duchy for the time 
being, to direct the Vice- Warden to sit in Devon- 
shire at least four times in each year, either at 
Plymouth, Stonehouse, or Devonport ; and by sec. 
38 of the same Act, whenever it shall appear 
that a sufficient fund is provided for the purpose, 
the Queen, by Order in Council issued at the 
instance of the Council of the Prince or the 
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special commissioners of the Duchy may direct 
the establishment of a permanent separate Court 
and separate office and officers in and for a Vice- 
Warden's Court in the County of Devon. 

Before leaving the subject-matter of the last few 
pages, we must call attention to sec. 13 of the 6 & 7 
Wm. IV., c. 106, which provides that all objections 
to the jurisdiction of the Vice- Warden in proceed- 
ings instituted in his Court must be taken by a 
defendant within fourteen days after his appear- 
ance to the suit. 

It appears that the franchises conferred by the 
charters only give exclusive jurisdiction to the 
Stannaries Court in the case of common law 
actions by and against tinners actvxilly working in 
the mines, and that therefore there is, up to a 
certain point, a concurrent jurisdiction of the 
Stannaries Court and the ordinary courts of com- 
mon law in personal actions. 

The equity jurisdiction of the Stannaries Court 
is, however, it is apprehended, so far as it goes, 
almost entirely exclusive, and this, not because any 
charter or Act of Parliament makes it so, but be- 
cause, as has been shown above, it is generally 
exercised to enforce customary rights and remedies, 
which, as well as the forms of suit used for their 
prosecution, are unknown to the Courts of Lin- 
coln's Inn. It has been above stated that the 
equity jurisdiction does not profess to be altogether 
conterminous with the powers of the Court of 
Chancery; it would therefore follow that the 
superior courts may be resorted to in all matters 
involving equitable principles where the provincial 
court does not exercise its authority. And there 
are certainly a few matters in which the two 
courts have concurrent jurisdiction, eg,, dissolution 
and account. 
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These considerations suggest a few remarks on 
a subject which will conclude our sketch of the 
jurisdiction of the Stannaries Court, viz., the 
powers conferred on such Court by the Companies 
Act, 1862, and the winding-up sections, as being 
more important, will be first referred to. 

Although the Act for the Eegistration and In- 
corporntion of Joint Stock Companies, 7 & 8 
Vict., c. 110, excepted from its provisions com- 
panies working mines upon the cost-book system, 
the Winding-up Acts, 11 & 12 Vict, c. 45, and 12 
& 13 Vict., c. 108, applied to all companies whereof 
the partners or associates were not less than seven 
in number, but the latter Act provided that the 
jurisdiction of the Stannaries Court should not be 
affected, and that Cost-Book companies should not 
be wound up in Chancery except on the petition 
of the owner or owners of one-tenth in value of 
the shares. 

The effect of the several provisions in that be- 
half contained in the Companies Act, 1862, is to 
give to the Vice- Warden of the Stannaries exclu- 
sive jurisdiction to wind up any company engaged 
in working a mine within the Stannaries, whatever 
may be the nature or description of such company 
(compare sees. 81, 199, 204), with this qualification 
only, that in case he certifies that in his opinion 
the company would be more advantageously wound 
up in the High Court of Chancery, the expression 
" The Court," as used in the winding-up part of 
the Act, shall mean the High Court of Chancery. 
(Sec. 81.) 

By sec. 83 of the same Act, "Any Judge of the 
High Court of Chancery may do in chambers any 
act which the Court is thereby authorised to do ; 
and the Vice- Warden of the Stannaries may direct 
that a petition for winding up a company be heard 
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by him at such time and at such place within or 
near to the place where the registered office of 
the company is situated as he may deem to be 
convenient to the parties concerned, or (with the 
consent of the parties concerned) at any place in 
England; and all orders made thereupon shall 
have the same force and effect as if they had been 
made by the Vice-Warden sitting at Truro or 
elsewhere within the jurisdiction of the Court; 
and all parties and persons summoned to attend at 
the hearing of any such petition shall be com- 
pellable to give their attendance before the Vice- 
Warden by like process and in like manner as at 
the hearing of any cause or matter at the usual 
sitting of the said Court, and the Eegistrar of the 
Court may (subject to exception or appeal to the 
Vice- Warden as theretofore) do and exercise such 
and the like acts and powers in the matter of 
winding up as he is at the date of the Act used to 
do and exercise in a suit on the equity side of the 
said Court" 

By see. 108, " If in course of proving the debts 
and claims of creditors in the Court of the Vice- 
Warden of the Stannaries any debt or claim is dis- 
puted bj^ the official liquidator, or by any creditor 
or contributory, or appears to the Court to be 
open to question, the Court shall have power Tsub- 
ject to appeal as hereinafter provided) to adjudi- 
cate upon it, and for that purpose the said Court 
shall have and exercise all needful powers of in- 
.quiry touching the same by affidavit or by oral 
examination of witnesses or of parties, whether 
voluntarily offering themselves for examination, or 
summoned to attend by compulsory process of the 
Court, or to produce documents before the Court, 
and the Court shall also have power incidentally 
to decide on the validity and extent of any lien or 
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charge claimed by any creditor on any property of 
the company in respect of such debt, and to make 
declarations of right binding on all persons inte- 
rested ; and for the more satisfactory determina- 
tion of any question of fact or mixed question of 
law and fact arising on such inquiry the Vice- 
Warden shall have power, if he thinks fit, to direct 
and settle any action or issue to be tried either on 
the common law side of his Court or by a com- 
mon or .special jury before the justices of assize in 
and for the counties of Cornwall and Devon, or at 
any sitting of one of the superior courts in Lon- 
don or Middlesex, which action or issue shall ac- 
cordingly be tried in due course of law and with- 
out other or further consent of parties ; and the 
finding of the jury in such action or issue shall be 
conclusive of the facts found, unless the judge who 
tried it makes known to the Vice- Warden that he 
was not satisfied with the finding, or unless it 
appears to the Vice- Warden that in consequence 
of miscarriage, accident, or the subsequent dis- 
covery of fresh material evidence, such finding 
ought not to be conclusive." 

By sec. 116, " If, after an order for winding up in 
the Court of the Vice- Warden of the Stannaries, 
it appears that any person claims property in or 
any lien, legal or equitable, upon any of the ma- 
chinery, materials, ores, or effects on the mine, or 
on premises occupied by the company in connec- 
tion with the mine, or to which the company was 
at the time of the order prinid fade entitled, it 
shall be lawful for the Vice- Warden or the Eegis- 
trar to adjudicate upon such claim or interpleader 
in the manner provided by sec. 11 of the Act 
passed in the eighth year of the reign of her 
present Majesty, chapter 32 ; and any action or 
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issue directed upon such interpleader may, if the 
Vice- Warden think fit, be tried in his Court or at 
the assizes or the sittings in London or Middlesex, 
before a judge of one of the superior courts, in 
the manner and on the terms and conditions 
hereinbefore provided in the case of disputed 
debts and claims of creditors." 

By sec. 124, " Eehearings of and appeals from 
any order or decision made or given in the matter 
of the winding up of a company by any Court 
having jurisdiction under this Act may be had in 
the same manner and subject to the same condi- 
tions in and subject to which appeals may be had 
from any order or decision of the same Court in 
cases within its ordinary jurisdiction ; subject to 
this restriction, that no such rehearing or appeal 
shall be heard unless notice of the same is given 
within three weeks after any order complained of 
has been made, in manner in which notices of 
appeal are ordinarily given, according to the prac- 
tice of the Court appealed from, unless such time 
is extended by the Court of Appeal: Provided 
that it shall be lawful for the Lord Warden of the 
Stannaries, by a special or general order, to remit 
at once any appeal allowed and regularly lodged 
with him against any order or decision of the 
Vice- Warden made in the matter of .a windBng up 
to the Court of Appeal in Chancery, which Court 
shall thereupon hear and determine such appeal, 
and have power to require all such certificates of 
the Vice- Warden, records of proceedings below, 
documents and papers as the Lord Warden would 
or might have required upon the hearing of such 
appeal, and to exercise all other the jurisdiction 
and powers of the Lord Warden specified in the 
Act of Parliament passed in the eighteenth year 



STA2TNAEIES COUET. 19 

of her present Majesty, chapter 32, and any 
order so made by the Court of Appeal in Chancery 
shall be final without any further appeaL" 

By sec. 172, "The Vice- Warden of the Stannaries 
may from time to time, with the consent proTided 
for by sec. 23 of the Act 18 Vict. c. 32, make 
rules for carrying into effect the powers conferred 
by this Act upon the Court of the Vice- Warden, but 
subject to such rules, the general practice of the 
said Court and of the Eegistrar's Office in the said 
Court, including the present practice of the said 
Court in winding up companies may be applied to 
all proceedings under this Act. The said Vice- 
Warden may likewise, with the same consent, 
make from time to time rules for specifying the 
fees to be taken in his said Court in proceedings 
under this Act, and any rules so made shall be of 
the same force as if they had been enacted in the 
body of this Act, and the fees paid in respect of 
proceedings taken under this Act, including fees 
taken under 'the Joint-Stock Companies Act, 
1856,' in the matter of winding up companies 
shall be applied exclusively towards pajrment of 
such additional officers or such increase of the 
salaries of existing officers, or pensions to retired 
officers, or such other needful expenses of the 
Court as the Lord Warden of the Stannaries shall 
from time to time, on application of the Vice- 
Warden or otherwise, think fit to direct, sanction, 
or assign, and meanwhile shall be kept as a sepa- 
rate fund apart from the ordinary fees of the 
Court arising from other business to await such 
direction and order of the Lord Warden herein 
and to accumulate by investment in Government 
securities until the whole shall have been so ap- 
propriated." 

The above quoted sections of the Companies 
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Act, 1862, only affect the jurisdiction of the Stan- 
naries Court so far as it is connected with winding 
up cases ; but there are certain sections of the Act 
which affect it in other respects. These sections 
are as follows : — 

Sec. 35. — " If the name of any person is, with- 
out sufficient cause, entered in or omitted from the 
register of members of any company under this 
Act, or if default is made or unnecessary delay 
takes place in entering on the register the fact of 
any person having ceased to be a member of the 
company, the person or member aggrieved, or any 
member of the company, or the company itself, 
may, as respects companies registered in England 
or Ireland, by motion in any of her Majesty's 
superior courts of law or equity, or by application 
to a judge sitting in chambers, or to the Vice- 
Warden of the Stannaries in the case of companies 
subject to his jurisdiction, and as respects compa- 
nies registered in Scotland by summary petition 
to the Court of Session, or in such other manner 
as the said Courts may direct, apply for an order 
of the Court that the register may be rectified, and 
the Court may either refuse such application, with 
or without costs, to be paid by the applicant, or it 
may, if satisfied of the justice of the case, make 
an order for the rectification of the register, and 
may direct the company to pay all the costs of 
such motion, application, or petition, and any 
damages the party aggrieved may have sustained. 
The Court may in any proceeding under this sec- 
tion decide on ^ny question relating to the title of 
any person who is a party to such proceeding to 
have his name entered in or omitted from the 
register, whether such question arises between two 
or more members or alleged members, or between 
any members or alleged members and the com- 
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pany, and generally the Court may in such pro- 
ceeding decide any question that it may be 
necessary or expedient to decide for the rectifica- 
tion of the register, provided that the Court, if a 
court of common law, may direct an issue to be 
tried, in which any question of law may be raised, 
and a writ of error or appeal, in the manner 
directed by 'The Common Law Procedure Act, 
1854/ shall lie." 

Sec. 43. — " Every limited company under this 
Act shall keep a register of all mortgages and 
charges specifically affecting property of the com- 
pany, and shall enter in such register in respect of 
each mortgage or charge a short description of the 
property mortgaged or charged, the amount of 
charge created, and the names of the mortgagees 
or persons entitled to such charge. If any pro- 
perty of the company is mortgaged or charged 
without such entry as aforesaid being made, every 
director, manager, or other ofiicer of the company 
who knowingly and wilfully authorizes or permits 
the omission of such entry shall incur a penalty 
not exceeding fifty pounds. The register of mort- 
gages required by this section shall be opened to 
inspection by any creditor or member of the com- 
pany at all reasonable times ; and if such inspec- 
tion is refused, any officer of the company refusing 
the same, and every director and manager of the 
company authorizing or knowingly- and wilfully 
permitting such refusal, shall incur a penalty not 
exceeding five pounds, and a further penalty not 
exceeding two pounds for every day during which 
such refusal continues ; and in addition to the 
above penalty, as respects companies registered in 
England and Ireland, any judge sitting in cham- 
bers, or the Vice- Warden of the Stannaries in the 
case of companies subject to his jurisdiction, may 



22 STANNARIES COUBT. 

by order compel an immediate inspection of the 
register." 

Sec. 68. — " In the case of companies under this 
Act, and engaged in working mines within and 
subject to the jurisdiction of the Stannaries, the 
Court of the Vice- Warden of the Stannaries shall 
have and exercise the like jurisdiction and powers, 
as well on the common law as on the equity side 
thereof, which it now possesses by custom, usage, 
or statute in the case of unincorporated companies, 
but only so far as such jurisdiction or powers are 
consistent with the provisions of this Act and with 
the constitution of companies, as prescribed or re- 
quired by this Act ; and for the purpose of giving 
fuller effect to such jurisdiction in all actions, 
suits, or legal proceedings instituted in the said 
Court, in causes or matters whereof the Court has 
cognizance, all process issuing out of the same, and 
all orders, rules, demands, notices, warrants, and 
summonses required or authorized by the practice 
of the Court to be served on any company, whether 
registered or not registered, or any member or con- 
tributory thereof, or any officer, agent, director, 
manager, or servant thereof, may be served in any 
part of England without any special order of the 
Vice-Warden for that purpose, or by such special 
order may be served in any part of the United 
Kingdom of Great Britain and Ireland, or in the 
adjacent islands, parcel of the dominions of the 
Crown, on such terms and conditions as the Court 
shall think fit ; and all decrees, orders, and judg- 
ments of the said Court made or pronounced in 
such causes or matters may be enforced in the 
same manner in which decrees, orders, and judg- 
ments of the Court may now by law be enforced, 
whether within or beyond the local limits of the 
Stannaries ; and the seal of the said Court, and 
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the signature of the registrar thereof, shall be 
judicially noticed by all other courts and judges 
in England, and shall require no other proof than 
the production thereof. The registrar of the said 
Court, or the assistant registrar, in making sales 
under any decree or order of the Court shall be 
entitled to the same privilege of selling by auction 
or competition without a licence, and without 
being liable to duty, as a judge of the Court of 
Chancery is entitled to in pursuance of the Acts 
in that behalf." 

Sec. 120. — "All orders made by the Court of 
Chancery in England or Ireland under this Act 
may be enforced in the same manner in which 
orders of such Court of Chancery made in any 
smt pending therein may be enforced, and for the 
purposes of this part of the Act the Court of the 
Vice- Warden of the Stannaries shall, in addition 
to its ordinary powers, have the same power of 
enforcing any orders made by it as the Court of 
Chancery in England has in relation to matters 
within the jurisdiction of such Court, and for the 
last-mentioned purposes the jurisdiction of the 
Vice-Warden of the Stanneries shall be deemed to 
be co-extensive in local limits with the jurisdiction 
of the Court of Chancery in England/' 
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INTEODUCTOEY CHAPTEE II. 

ON THE COST-BOOK SYSTEM. 

It appears to the writer to be almost impossible 
to give a succinct definition of the Cost-Book 
system, and it will not be attempted here. It is 
suflScient for present purposes to say that it is a 
customary form of partnership for working mines 
within the Stannaries, according to which each 
partner is at liberty to transfer his shares without 
the consent of his co-partners ; any partner is at 
liberty to determine his liability at any time by 
relinquishing his shares ; no fixed capital is neces- 
sary, but money is called up as it is wanted ; the 
partnership affairs are managed by an agent called 
the purser, subject to the control of the partners 
in their periodical meetings ; such purser and any 
one of the partners is the agent for and can bind 
the whole body in respect of any contract relating 
to the carrying on of the mine other than trans- 
actions in the way of borrowing money ; the 
accounts are open to the inspection of the part- 
ners at such meetings as aforesaid ; and lastly, the 
agreement into which the partners have entered, 
the receipts and expenditure of the mine, the 
names of the shareholders, their respective ac- 
counts with the mine, and the transfers of their 
shares are entered in a book or books called " the 
Cost-Book/' 

The judgment of the present Master of the 
Eolls in the case of " In re the Bodmin United 
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Mining Company" (23 Beav., 370) contains the 
following important remarks upon the Cost-Book 
system ; — 

" It is material to ascertain the terms on which 
this mine was conducted. In the first place it was 
carried on on the Cost-Book priDciple. What is 
this principle? Partnerships of this description 
have been brought before the attention of the 
Court very frequently of late years ; but what is 
included in this expression has never been, so far 
as I am aware, defined. It is extremely vague, and 
I concur with Lord Justice Knight Bruce in say- 
ing that this is do recognised principle of partner- 
ship which, in the absence of evidence, the 
Court is bound to understand. It certainly does 
not depend on immemorial custom, the institution 
and practice being comparatively modem. There 
may have grown up, since these partnerships have 
been in practice, a custom understood amongst 
the shareholders in them, which would bind the 
' parties to it ; but if any such exists, none such is 
proved before me. Mr. Smirke's book and Mr. 
Collier's book, which hare been cited, even if they 
could be admitted as evidence in this case, do not 
go beyond what is admitted by the counsel for the 
company's oflScial manager to be the custom or 
practice of these mines, viz., that as between the 
existing shareholders, and apart from their liability 
to the then existing creditors of the concern, any 
shareholder may retire on paying up all the calls 
then due from him at that time. I am of opinion, 
therefore, that in absence of evidence there is 
nothing to indicate with precision what, with 
reference to the point before me, is includsd in the 
terms " Cost-Book principle," and that the parties 
who join in carrying on and working a mine may 
by contract, either expressed in writing or agreed 

c 
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upon by parol, add to, alter, or qualify as they 
please whatsoever may be necessarily included in 
the term " Cost-Book principle," and may interpret 
these words to have any particular meaning they 
may please to agree upon." 

The value of this judgment consists in the fact 
that it states clearly the point of view from which 
the Cost-Book system is regarded by the supe- 
rior Courts, viz., that it is not a judicially recog- 
nised set of customs, and that where the customs 
are disputed, the superior Courts will not act 
without evidence to show what these customs are ; 
and this Vas the view taken by the Lords Justices 
in the recent case of In re Prosper United Mining 
Company, exparte Palmer (reported on a question 
of costs, L E. vii. Ch. 286). 

With great deference to the authority of so 
learned a judge as the Master of the Eolls, the 
writer, though not for an instant wishing to con- 
tend that the Cost-Book system, as such, ought to 
be taken judicial notice of by the superior Courts 
in the absence of evidence to show what its true 
nature is, submits that the system is of a some- 
what remoter origin than might be inferred from 
his lordship's words, quoted above ; that in one or 
two of its leading characteristics it is perfectly 
well known and understood in the west of Eng- 
land, and may be traced back as existing as a cus- 
tomary form of partnership at least to the days of 
James II., and that there is a great difference be- 
tween partnerships really working on the cus- 
tomary principle of Cost-Book and partner- 
ships pretentiously calling themselves " Cost-Book 
companies " for the purpose of evading the Legis- 
lature and working by rules of their own, differing 
from those universally implied by the custom of 
the west of England. 
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It appears that mining partnerships are com- 
monly spoken of as carried on upon the Cost-Book 
system in two cases, i. e., they are either made to 
rely entirely upon the unwritten law or custom, 
which in its material features has been sketched 
above (and this, the writer apprehends, is the case 
with most mines in the west of Cornwall), or they 
are subjected to an express code of rules and regu- 
lations which may either be mere utterances of the 
custom, or it is apprehended, at any rate since the 
passing of the Companies Act, 1862 (of which 
hereafter), may to some extent vary or add to it, 
and yet not be necessarily iQegal. 

It remains, then, to be seen how far such part- 
nerships, whether worked by the pure custom or 
by such rules and regulations as above-mentioned, 
are in harmony with the common law of partner- 
ship, and how far they may contravene it without 
illegality. 

The lex mercatoria, or law merchant (which, 
although formerly thought to have a distinct 
existence, is now firmly estSblished as pari of the 
common law of England) distinctly recognises 
partnerships determinable at will, and it is quite 
in accordance with the common law that partner- 
ships should be formed with provisions entitling a 
partner' to retire from the business under special 
circumstances, and thereby, upon due notice given 
of his retirement to the creditors or customers of 
the partnership, get rid of all further liability, re- 
maining liable, of course, for all debts owing up to 
the date of his retirement. A common law part- 
nership may entrust the management of affairs to 
any one of their body, such manager or any of the 
partners may bind the firm in respect of all con- 
tracts necessary for carrying on the business or 
within the scope of the partnership articles, and a 

2 
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member of a common law partnership is not liable 
to repay money lent to any other member of it in 
the way of business, if the power to borrow money 
should happen to be neither expressly contained 
in the partnership articles nor inferrible from the 
nature of the business to which the partnership 
relates, and all partners have at common law a 
right to inspect the partnership accounts at reason- 
able times. In all the above particulars it appears 
that partnerships said to be worked upon the 
Cost-Book system may be in harmony with the 
common law. 

The chief points in which a Cost-Book partner- 
ship differs from a partnership at common law are 
these : — 

1. It must have for its object the working of 

mines or working for metallic minerals, and 
nothing else. 

2. Any one partner in it may transfer his shares 

without the consent of his co-partners, 

3. Capital may be raised at any time by way of 

calls without the consent of every indi- 
vidual member of the partnership. 

4. It is essentially conducted upon a ready 

money system, and does not, under any 
circumstances, admit of a power in any one 
member of the partnership to bind another, 
either at law or in equity, in respect of 
the repayment of borrowed cash. (It will, 
however, appear hereafter that this propo- 
sition must not be taken as being quite 
indisputable.) 

6. It permits a partner to retire and get rid of 
further liability without the consent of his 
co-partners and without any special notice 
to creditors or customers. 

These appear to the writer to be, in logical 
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phrase, the " differentia " which distinguish Cost- 
Book partnerships from partnerships at the com- 
mon law. An unregistered company working 
with rules which exclude any of the above tests 
may or may not be legaly but cannot be said to 
work upon the Cost-Book system. 

Sir Eobert Collier, in his treatise on the law re- 
lating to mines, discusses the characteristics of the 
Cost- Book system, and on the subject of deviation 
from its strict definition says as follows : — 

"Should a Cost-Book company endeavour to 
introduce the principle of ddectus personce, for 
example, by stipulating in a deed of settlement 
that shares shall not be transferred without the 
consent of the company, or in any way restricting 
the transfer of them, it would be a grave question 
whether they would not essentially depart from 
their system in the direction of ordinary trading 
partnerships," and, like such partnerships, come 
within the operation of the Act" (i. e., the Act then 
in force for the registration of joint-stock com- 
panies, 7 & 8 Vict. c. 110), "if consisting of more 
than twenty-five members." 

The question touched upon by Sir Eobert Col- 
lier in the passage above quoted was a graver one 
at the time when his book was published (1855) 
than it is at the present day, for the following 
reason : — • 

The Act in force at that time for the compulsory 
registration of large trading partnerships (7 & 8 
Vict. c. 110) contained (sec. 63) this excep- 
tion : — 

" Nothing in this Act contained shall extend or 
be construed to extend to any partnership formed 
for the working of mines, minerals, and quarries, 
of what nature soever, on the principle commonly 
called the Cost-Book principle." 
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This section was inserted at the instance, it is 
believed, of persons interested in mining adven- 
tures in the west of England, for the purpose of 
preserving the customary system of partnership in 
use there : but its insertion led to this curious re- 
sult — that, in order to evade the provisions of the 
Act, mining partnerships were started in Wales 
and elsewhere, professing to be carried on upon 
the Cost-Book principle, and so claiming an exemp- 
tion from legislation which was only intended by 
the Act to apply to mining partnerships carried 
on within the Stannaries, where the system was 
well known to the public and was worked under 
the customary safeguards contained in the jurisdic- 
tion of the Stannaries Court. The inconvenience 
caused by this evasion of the law has been reme- 
died by the Companies Act, 1862, which repeals 
the 7 & 8 Vict. c. 110, and by sec. 4 provides that 
no company shall be formed for banking purposes, 
consisting of more than ten i)ersons, unless it be 
registered, and " that no company, association, or 
partnership consisting of more than twenty per- 
sons shall be formed after the commencement of 
this Act for the purpose of carrying on any bther 
business that has for its object the acquisition of 
gain by the company, association, or partnership, 
or by the individual members thereof, unless it is 
registered as a company under this Act, or is 
formed in pursuance of some other Act of Parlia- 
ment, or of letters patent, or is a company engaged 
in v)orking mines within and subject to the jwrisdic- 
tion of the StanTiaries" 

The effect of this section, then, is that at the 
present day mining companies of more than twenty 
partners can only evade registration and its inci- 
dents where they are formed for working mines in 
Cornwall and in Devonshire, and that in order to 
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evade registration companies need not necessarily 
be worked upon the Cost-Book system. 

To return to the question, what are the neces- 
sary points of difference between Cost-Book com- 
panies and partnerships at the common law. We 
have seen that the former must — 

First, have for .its object the working of mines 
or working for metallic minerals, and nothing else. 

SecoTidly^ the shares in a Cost-Book company are 
transferable by one partner without the consent of 
his co-partners. This is quite contrary to the 
common law, for two reasons : — 

(a) Because partnerships at common law are 

supposed to be founded in mutual confi- 
dence, and the transmission of interests in 
a partnership to strangers is foreign to this 
idea. 

(b) Because the common law was opposed to the 

creation of large partnerships with transfer- 
able shares altogether, on the ground that 
such undertakings were either attempts to 
usurp the privileges of bodies corporate or 
mere gambling speculations ; and such un- 
dertakings were absolutely prohibited by 
the " Bubble Act," 6 Geo. I. c. 18, repealed 
by 6 Geo. IV. c. 91. 
Thirdly, A Cost-Book company differs from a 

partnership at common law in respect of its 

capital. 

Both partnerships at common law and registered 

companies proceed upon the principle of having a 

fixed amount of capital, which is to be risked in 

the adventure, and upon the exhaustion of which 

the partnership is to be wound up. 

" By the capital of a partnership is meant the 

aggregate of the sums contributed by its members 
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for the purpose of commencing or carrying on the 
partnership business and intended to be risked by 
them in that business." (Lindley on Partnership, 
2nd edition, 614.) 

" A partner cannot be compelled to furnish more 
capital than he has agreed to bring in and risk." 
{lUd, 615.) 

The capital of registered companies is seldom 
raised all at once. In companies with limited lia- 
bility the calls represent nothing more nor less than 
instalments by which the agreed capital is from 
time to time contributed ; but in unlimited com- 
panies calls may be made, not only for the purpose 
of raising the capital, but fui-ther, for liquidating 
all the liabilities of the company: 

There are certain provisions in the Companies 
Clauses Consolidation Acts, 1845, 1863, 1869, and 
the Companies Act, 1862, relating to the increase 
of capital in the way of issue of new shares, but it 
may be taken to be quite certain that no company 
has power to increase its capital in the strict sense 
of the expression otherwise than with the consent 
of every individual shareholder, unless, indeed, it 
be a company regulated by a special Act of Par- 
liament containing an express power in that be- 
half. 

However, this is quite different in Cost-Book 
companies, as will appear from the following pas- 
sage from Lindley on Partnership, 2nd edition, p. 
620:— 

"To the rule that in the absence of special 
powers the capital of a company cannot be in- 
creased against the will of a single dissentient 
shareholder, there is apparently an exception in 
the case of Cost-Book mining companies. It is 
stated by Mr. Tapping, in his useful essay on the 
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Cost-Book, that the capital of a Cost-Book mining 
company may be increased in pursuance of a reso- 
lution of a special general meeting. No authority 
is cited for this statement ; but it certainly is the 
constant practice of Cost-Book companies which 
have spent all their capital to make further 
calls on their shareholders, and to proceed against 
them in the Stannary Court in case of non-payment. 
But it must not be overlooked that shareholders in 
Cost-Book mining companies have the power of 
relinquishing their shares' if all calls upon them 
have been paid up ; and that, if they do not choose 
to avail themselves of this power, they may with 
propriety be treated as agreeing to go on, and to 
furnish more capital should it be found necessary 
for the purposes of the mine." 

Closely connected with the subject of capital is 
that of borrowing money ; and this brings us to 
the consideration of another distinguishing cha- 
racteristic of a Cost-Book company 

Fourthly. That, according to the received 
notion at least, it is essentially conducted upon 
a ready-money system, and does not under any 
circumstances admit of a -power in any one member 
of the partnership to pledge the credit of another 
— ^that is, of course, against his will — ^in respect of 
the repayment of borrowed cash. It will appear 
that this subject is clearly mixed up with that last 
immediately preceding it. 

The Cost-Book system, although the details of 
its history are somewhat meagi*e, was probably in 
its inception an exceedingly simple affair, suited 
to the requirements of an age in which commer- 
cial transactions were in their infancy. From such 
glimpses as we are able to obtain of it through 
existing records, it would appear that the usual 
practice in starting a new mine would be for tlie 

c 3 
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ad\entiirer8 to meet together and bring to the 
working of the undertaking such property as they 
might be possessed of in the way of tools, imple- 
ments, or pieces of machinery necessary for mining 
purposes, and then, according to the amount of 
goods or labour contributed, or to be contributed, 
the shares in the profits would be apportioned. Pro- 
bably in early times very little cash was required 
to start a mining adventure, especially where the 
land required was taken possession of by the pro- 
cess called " bounding," in which case no gross sum 
would be paid down to the lord by way of pre- 
mium. Money was called up as it was wanted ; 
there was no notion of fixing the total amount, of 
the capital. No doubt the undertaking would 
have been conducted with a degree of caution 
foreign to modem financial ideas ; but whatever 
may have been the origin of the custom, the re- 
ceived notion in Cornwall, as far as the writer is 
able to discover, is that in all Cost-Book mines the 
accounts are, by the veiy nature of the system, in- 
tended to be made up and balanced once in every two 
or three months, and that neither the purser nor any 
other manager, nor any member of the company, has 
any authority from the general body to incur costs 
except for things absolutely necessary for carrying 
on the mine from one account day to another ; 
and this is the reason why prospective calls were 
always held illegal until, by sec. 11 of the Stanna- 
ries Act, 1869, they received the sanction of Par- 
liament. 

Some light is thrown upon the nature of early 
Cost-Book undertakings by the following ordi- 
nance of the Stannaries Parliament held at Lost- 
withiel between the second and fourth years of 
King James the Second, by virtue of the privileges 
conferred upon the tinners by various royal char- 
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ters, and in which they declare their ancient 
laudable customs. 

**Item. We do agree, constitute, and ordain 
that where, for working any tin work, drawing 
of waters, digging of drifts, adits, or clearing 
of any work of water, if the major part, or 
greater number of the adventurers shall judge it 
necessary to buy or bring in timber, rag, chain, 
or other materials or utensils for the more efifec-. 
tual clearing of the said water and the working 
the said work; then and in such case each of 
the said adventurers may buy or bring in his 
own part and proportion of the said goods, and 
shall not be forced to buy the same of any par- 
ticular merchant or trader in the said goods or 
part adventurer, but of whom he pleaseth ; and 
the qu3.ntity or how much of such goods and 
materials is necessary to be brought in and 
provided for the said work, and the price of such 
goods and materials shall be agreed upon by the 
major part of the number of the adventurers re- 
spectively at the time of passing the accounts for 
the s dd work, and that due notice shall be given 
of the time and times of passing such accounts, at 
least one week before the passing thereof, to such 
adventurer or his agent or servant who is intrusted 
to manage the said concern and tin work for him ; 
and when such adventurers do not look after or 
manage the said tin work in person, he is to leave 
the name in writing of the person he doth employ 
to look after or manage his right of adventure ; 
he shall give the like notice in writing of the 
name and habitation of the person who shall 
manage the same for him/' 

Many of these Parliaments or Convocations were 
held in ancient times for the purpose of settling 
disputes between miners and defining local cus- 
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toms ; . but the records of them were destroyed by 
the army of the Earl of Essex, who, during the 
civil wars, took Lostwithiel, plundered the Prince's 
exchequer there, and burnt the Duchy Buildings. 

To return to the subject of borrowing money. 
At common law the authority of one partner to 
bind another in respect of the repayment of money 
lent is entirely dependent on the questions whether 
the partner contracting the loan was expressly 
authorized to do so by the partnership articles ; 
and if not, whether the partnership business was 
of such a nature as to cause a borrowing power to 
be of necessity incident to each partner's func- 
tions. 

Railway and other companies governed by the 
Companies Clauses Consolidation Act, ISIS, usu- 
ally have power to borrow by virtue of their special 
Acts. 

In the case of companies governed by the Com- 
panies Act, 1862, borrowing powers would gene- 
rally be given to the directors by their articles of 
association, and if not, power to bon-ow can be 
given to the directors by a majority of the share- 
holders in general meeting. (Bryon v. Metropoli- 
tan Saloon Omnibus Company, 3 De G. and J., 
123.) 

In common law partnerships, however, borrow- 
ing powers exist or not according to the principles 
above stated, in accordance with which .it has been 
decided that any member of a trading firm has 
power to bind his co-partners in respect of the 
accepting, drawing, or indorsing of bills of ex- 
change, although it is otherwise in respect of 
farmers, solicitors, and it appears miTierSj even 
apart from the fact of their mine being worked 
upon tlie Cost-Book principle. 

If there was ever any serious doubt as to the 
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nature of a purser's or manager's authority, or that 
of any one partner in a Cost-Book company, to 
bind the general bodj- of shareholders, against their 
consent at common law, to the repayment of bor- 
rowed money, such doubt was set at rest by the 
decision of the Court of Common Pleas in the case 
of Ricketts v. Bennett (4 C. B. Rep., 686). That 
was a case in which the manager of a Cost-Book 
mine opened an account with a banking firm and 
borrowed various sums of money, amounting in all 
to £3,668, and upon an action being brought by 
the bankers against two of the shareholders for the 
repayment of the money, the jury at the Corn- 
wall Assizes, in pursuance of the direction of the 
judge, that in the absence of express authority one 
partner in a mining concern cannot bind his co- 
adventurers for money borrowed, but that it was 
for them to consider whether in that particular 
case such an authority might be inferred from 
the surrounding circumstances, returned a verdict 
for the defendants. 

The case was afterwards argued before the Court 
of Common Pleas upon cause being shown against 
a rule nisi for a new trial, and the judgment of the 
Court was delivered by Wilde, C.J. The judg- 
ment is a very important one, because it reviews 
all the cases which had previously been decided 
upon the same subject, viz., Dickinson v. Valpy 
(10 B. & C, 128, 5 M. & R., 126), Tredwen v. 
Bourne (6 M. & W., 461), Hawtayne v. Bourne (7 
M. & W., 595), Hawken v. Bourne (8 M. & W., 
703). The opinion of the Court was that the 
verdict was correct, and the rule was discharged. 

Of the cases here reviewed, the most notable is 
that of Hawtayne v. Bourne, because in that case 
money was borrowed by the managing agent of a 
mine for the purpose of paying labourers whose 
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wages were in arrear, and who had obtained dis- 
tress warrants, and by virtue of the same were 
about to levy upon the materials of the mine. There 
was no doubt in this case that the money W£is 
applied for the benefit of the shareholders and to 
discharge obligations not prospective, but actually 
incurred and imminent. Still it was held that the 
manager could not bind a defendant shareholder 
to repay the money, and Parke B. said that the 
only cases in which agents may exceed their ex- 
press or implied authority by borrowing money 
are that of a ship's master in the event of a sudden 
emergency at sea, and that of the acceptor of a bill 
of exchange for the honour of the drawer. And 
Mr. lindley, in his book on Partnership, 2nd edit, 
p. 366, lays it down that ** at law a partnership or 
company not liable on a contract when entered 
into does not become liable upon it by reason of 
having benefited by it ;" and further, " that a com- 
pany or partnership which has benefited by a con- 
tract not binding on it is not to be deemed to have 
thereby ratified that contract, nor to have incurred 
an obligation quasi ex contractu, similar to that 
which would have been incurred if the contract 
had been binding on the firm or company in the 
first instance." He, however, goes on to say that 
" the last proposition is certainly not consistent 
with equitable doctrines;" and that this latter 
statement is correct will appear from several com- 
paratively recent decisions in the Court of Chan- 
cery. 

The equitable principle to which Mr. Lindley 
here alludes was first established in the case of In 
re the German Mining Company, e7:parte Chippen- 
dale (4 De G. Mac. & G. 19). 

The German Mining Company was established 
for the purpose of working mines in Prussia and 
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Bavaria. Its deed of settlement gave no express 
power to the directors to borrow money, but con- 
tained a power to issue new shares as therein was 
mentioned. Its capital having been expended, the 
directors called special general meetings, and 
thereby created new shares. The receipts from 
this source being insufficient to meet the expen- 
diture, the directors borrowed large sums of money 
from the London and Westminster Bank. Pro- 
ceedings were commenced by the miners and cre- 
ditors against the company in the German Courts, 
and all the money raised as aforesaid was bond 
fide applied by the directors to meet the claims 
above mentioned. The monies so borrowed were 
also entered in the books of the company, and ap- 
peared in the annual reports presented at general 
meetings of the company. The money borrowed 
from the bank being still insufficient, demands 
were made upon diflferent shareholders and direc- 
tors, who subscribed various sums of money, 
which were all hoTiA fide applied in liquidation of 
the liabilities of the company. 

In 1848 an order was obtained for winding up 
the company, and the Vice-Chancellor, afterwards 
Lord Justice, Knight Bruce, directed an action to 
be brought against the official manager of the 
company to recover the monies advanced by the 
London and Westminster Bank, which action after- 
wards came before the Court of Exchequer, under 
the name of Burmester v, Norris (6 Ex. 796). 

The action was tried in London, before Mr. 
Baron Piatt, who left it to the jury to say whether 
the borrowing of the money was necessary for 
carrying on the affairs of the company, and 
whether the directors had acted on behalf of the 
company, and had borrowed the money on the 
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credit of the company, and the jury found for the 
plaintiffs. 

. On the argument for a rule for a new trial, 
Baron Alderson said that as the directors had no 
express power to borrow, although it might, in 
their opinion, be necessary for the purpose of 
working the mine that the money should be bor- 
rowed, yet that could not be done without the 
consent of all the subscribers, and he granted a 
rule absolute for a new trial. 

Two years afterwards, the directors and share- 
holders who had made the above-mentioned ad- 
vances, having been placed upon the list of contri- 
butories in the winding up of the Company, claimed 
a set-off in respect of the monies subscribed by 
them as aforesaid. The master in Chancery before 
whom the claim was preferred allowed it, and an 
appeal was brought straight from his decision to 
the Lords Justices Knight Bruce and Turner. (See 
the report of the case in 4 De G. Mac. & G. 19.) 

Each of the Lords Justices delivered judgment 
at great length, and the effect of their judgments 
w^as that the shareholders having had the benefit 
of the advances in question, were liable to repay 
the same to the parties who made such advances 
with interest. 

It is to be remarked that, in this case, the par- 
ties who lent the money were themselves inte- 
rested in the partnership undertaking, and the Lord 
Justice Knight Bruce expressly called attention to 
this fact, and hinted that he did not mean to over- 
rule Kicketts v, Bennett, or Burmester v. Norris, 
in each of which cases the creditors were 
strangers. 

In the course of the same winding-up certain 
of the directors and a shareholder paid off the 
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debt to the London and Westminster Bank, which 
was the subject of the action in, Burmester v. 
Norris, and claimed before the master to be allowed 
the amount so paid to the bank as a set cfif against 
a call. The master allowed the claim, and his de- 
cision was affirmed on appeal by the Vice-Chan- 
cellor Stuart, and from him the point was appealed 
to the same Lords Justices who both held that the 
directors who had advanced the monies in question 
were not to be treated as mere agents with limited 
authority, but as trustees who were entitled to 
indemnity for aU payments of money made by 
them in the bona fids execution of their trusts, 
and the Lord Justice Turner thought that the re- 
spondent shareholder was in the same position, and 
the appeal was dismissed with costs. 

The decision has been acted upon by many 
equity judges in similar cases which have come 
into the Chancery Courts even where the credi- 
tors have been strangers. (Seetheremarksof Malins, 
V. C, in the recent case of In re International Life 
AssuranceCompany,Gibbs' and West's case,L.R X., 
Eq. 312), but Mr. Lindley throws grave doubt upon 
its correctness, (2nd Edition, 747—749), and if the 
received notions on the subject of borrowing are 
correct, it is not applicable to the case of Cost- 
Book companies. 

Eicketts t?. Bennett, and Hawtayne u Bourne, were 
decidedly upon purely common law principles. In 
Eicketts v. Bennett, the mine " Wheal Providence" 
is expressly stated to have been worked upon the 
Cost-Book principle. This, however, does not 
seem to have been the case with the " Trewolvas " 
mine, at least from the report of Hawtayne v. 
Bourne. However, it appears that at the trial of 
Eicketts v, Bennett, no evidence of usage was put 
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in, and this is expressly stated in the judgment of 
Wilde, C. J. Therefore, both these cases went on 
the general principle that, at common law, no 
partner in a mining undertaking has any implied 
authority to bind another to the repayment of 
borrowed money, because borrowing money is not 
necessary for the carrying on of a mining partner- 
ship in the sense that it is necessary in some other 
businesses — banking for instance — any more than 
it is necessary for the carrying on of the business 
of solicitors and farmers. But if what has been 
above written upon the subject of the Cost-Book 
system is correct, it was not necessary to defend 
the action of Ricketts v. Bennett upon the general 
principles applicable to partnerships all over 
England, but it might have been shown that in 
Cornwall, at least, there was an express and well 
understood custom whereby mining partnerships 
are carried on upon a ready money principle, the 
accounts being made up once in every two or three 
months and a full statement of affairs made to the 
creditors, and according to which neither purser, 
managing committee, nor majority of shareholders 
at a general meeting, could bind a single dissen- 
tient shareholder to repay a farthing of borrowed 
money, for the simple reason that the true Cost- 
Book principle consists in this that, when an ad- 
venture requires to be financed by negotiating 
loans, it either ought to be reconstituted or stopped 
altogether. If such, then, be the usage, it seems 
clear that the general principle of the German 
Mining Company's case, expressed in its broadest 
sense— viz., that shareholders having had the bene- 
fit of advances are bound to repay them, is not 
applicable to Cost-Book mines in windings up or 
otherwise. 
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The writer, however, cannot help expressing a 
doubt whether what has been above stated to be 
the received notion as to the custom relating to 
borrowing money ever was consistently acted 
upon. It seems scarcely possible that the affairs 
of a Cost-Book company could ever have been 
really carried on in strict accordance with it. How, 
indeed, could the necessary expenses of a mine 
have been discharged from day to day without 
either capital, power of making prospective calls, 
or power to borrow money ? The difficulty is ob- 
viated now to a great extent by the introduction 
into the Stannaries' Act, 1869, of a pjwer to 
make prospective calls ; but it is apprehended that 
bankers' accounts will still be overdrawn by pursers 
and managing committees. It has certainly been 
the practice to allow jankers to prove for their 
balances in windings up in the Stannaries Court, 
and the practice will doubtless continue. Certainly 
there appears to be no distinction in common 
sense between incurring debts for materials used in 
a mine, and for matters connected with its man- 
agement, as payment of miners' wages (which 
debts, it is admitted, might be proved for in wind- 
ing-up), and incurring debts to persons who have 
advanced money for the payment of the first- 
mentioned debts — e.q,^ Bankers. And Giflfard, L 
J., in the case of In re the National Permanent 
Benefit Building Society ex parte Williamson (L. E. 
V. Ch., 309),^distinguishing the case of the German 
Mining Company, lays it down that, where one 
person has advanced another money to pay debts 
which were recoverable at law, he may come into 
equity and stand in the place of those creditors 
whose debts have been so paid, and this maxim 
seems to touch the question now under considera- 
tion more nearly than the general reasoning con- 
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tained in the German Mining Company's case, 
and the writer suggests, though with some diffi- 
dence, in the face of received notions, that to the 
limited extent above mentioned the right to re- 
cover borrowed money from those who have had 
the benefit of it is recognized by the Cost-Book 
system. 

The fifth point of difference between a partner- 
ship worked upon the Cost-Book system and a 
partnership at common law is, that the former 
permits a partner to retire and get rid of further 
liability without the consent of his co-partner, 
and without any special notice to creditors or cus- 
tomers. Partnerships determinable at will are not 
unknown to the common law, but it is usual in 
framing articles of- partnership to provide ex- 
pressly that the contract is to last for some de- 
finite term in order to prevent the inconvenience 
which might result from the sudden retirement 
of a partner. It is for this reason that where 
articles of partnership have been silent as to any 
particular term, attempts have sometimes been 
made to imply a term from the nature of the con- 
tract. This, however, has never been attempted 
in the case of a Cost-Book company. That such 
a company is a partnership determinable as to 
each individual member at will may be said to be 
a legal axiom, so clear is the custom upon this 
head. By notice to the purser any shareholder is 
entitled to signify his intention to withdraw from 
the company, and from the date of such notice, 
and upon taking the account hereinafter-mentioned, 
the retiring shareholder ceases to be liable for the 
subsequent debts of the concern, both as between 
himself and his co-partners, and as betweeq him- 
self and the company's creditors. Of course he 
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cannot by mere relinquishment escape liability to 
the creditors for debts contracted in respect of 
of the partnership business previous to his relin- 
quishment, except by virtue of some statute of 
limitation or some novation or release. The cus- 
tom has been recognized and acted upon in many 
cases of Cost-Book companies which have come 
before the superior courts — that is so far, it would 
seem, as regards the liability of a retiring partner 
as between himself and his co-partners. (See Fenn's 
case, 4 De G. Mac. and G., 285, 1 Sm. and G., 26 ; 
In re Bodmin united mines, 23 Beav., 370 ; 
Birch's case, II. De G. and J., 10 ; Lofthouse's 
case, ib., 69. The points which came before 
the court in the above cases occurred in set- 
tling lists of contributories in winding-up, and 
it cannot be said that these cases have de- 
decided anything more than that a retired adven- 
turer in Cost-Book gets rid of future liability as 
between himself and his co-adventurers ; but it may 
be taken to be a custom well ascertained and re- 
cognized within the Stannaries, that a shareholder 
in a Cost-Book company may retire at any time 
upon giving notice of his intention to do so, and 
an account being taken of, and balance struck 
between his claims upon and liabilities to the 
company, and by such retirement get rid of 
all liability both to his co-adventurers and to the 
future creditors of the concern. 

As regards the manner of taking the account 
between the retiring and continuing partners, a 
singular and important discussion has, however, 
lately arisen. Previous to the case, which will 
presently be commented on, the custom, as the 
writer apprehends, had universally been admitted 
to be as follows : — 
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After notice of relinquishment had been given 
by a shareholder, an account was taken as between 
the relinquishing shareholder and the company. 
For this purpose valuers were appointed, one for 
the company and the other for the relinquishing 
shareholder, unless one valuer for both were agreed 
upon. The valuers proceeded to estimate the 
worth of the machinery and materials of the mine 
and the ores broken under ground, and at the sur- 
face, and to take an account of all its credits. 
They then estimated the liabilities of the mine, 
counting in prospective costs up to the end of the 
current month, and upon the above valuation 
struck a balance. If the debit was against the 
company, which was usually the case (since a 
shareholder rarely relinquished shares in a paying 
concern), the relinquishing shareholder's propor- 
tionate part of the liability to contribute to the 
debts of the mine was specifically ascertained, and 
upon payment of the proper contribution the 
shareholder was discharged from all further liabi- 
lity. If, on the other hand, as sometimes hap- 
pened, the balance turned out in favour of the 
shareholder, it was not the custom to pay him the 
value of such interest at once, but a period of 
two years was understood to be allowed the 
company in which to collect the money to pay 
him off. 

Such, the writer apprehends, to have been uni- 
versally received as the custom until it was chal- 
lenged in the recent case which will hereafter be 
known as Palmer's case. 

Palmer's case was as follows : — ^Palmer was a 
shareholder to the extent of three hundred shares 
in the Prosper United Mining Company. In the 
year 1868 he thought proper to relinquish his 
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shares. He wrote to the purser of the mine en- 
closing a cheque for current costs, and for calls 
then made and due from him,\!and expressly relin- 
quished his shares. Two valuers were appointed, 
and they made an estimate of the plant, machi- 
nery, and other effects, in and about the mine. 
In August, 1869, a petition was presented under 
the winding-up clauses of the Companies Act, 1862 
(which apply to Cost-Book companies), to wind 
up the mine. Palmer's claim for the value of the 
machinery, &c., was challenged before his honor 
the Vice- Warden of the Stannaries, and he dis- 
allowed the claim. 

The claimant (the executrix of Palmer) appealed 
to the Lord Warden, and he remitted the case to the 
Lords Justices in Chancery, under the Companies 
Act, 1862. They found themselves unable to ad- 
judicate on the question, from want of evidence as 
to what the custom really was, and sent the case 
back to the Vice- Warden to frame issues and to 
summon a jury to try what was the custom. The 
Vice- Warden accordingly framed the following 
issues : — 

1. Whether or not it is the custom of mining in 
the county of Cornwall that an adventurer in a 
company worked upon the Cost-Book system is 
entitled upon the relinquishment of his shares 
therein, and upon discharging his proportion of 
the liabilities of the company at that date, to be 
paid his share of the then value of all engines, 
machinery, tools, tackle, materials, ores, hal- 
vans, and other appurtenances, on or belonging to 
the mine. 

2. Whether or not, if he is entitled as aforesaid, 
the said share is according to the custom payable 
to^ him immediately upon his relinquishment, or 
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at some subsequent period, and, if the latter, at 
what period ? 

3. Whether or not, if he is entitled as aforesaid, 
he is according to the custom entitled to be paid 
by contributions from the continuing adventurers 
after the assets have been exhausted in payment 
of the debts for the time being on account of 
labour and materials, or only out of the resi- 
due of the assets, if any, after payment of the 
said debt ? 

These issues were accordingly afterwards tried 
before the Vice- Warden and a jury at Truro, and 
the jury found as follows : — 

As to the first issue they found it was the cus- 
tom. 

On the second issue they found that the money 
(the claim of the relinquishing shareholder) be- 
came due immediately after relinquishment, and 
was payable within two years according to the 
custom. 

On the third issue they found that the relin* 
quishing shareholder was entitled to be paid by 
the continuing adventurers, and entitled after the 
whole of the assets had been exhausted. 

Upon these issues and verdicts, and also upon 
the evidence as reported, the writer has the fol- 
lowing remarks to make : — - 

First, that it does not clearly appear in what 
manner the account of the retiring shareholder's 
liability is taken. From expressions used by some 
of the witnesses in the case, and also from the 
account given of the custom in such pamphlets 
as have from time to time been written upon the 
Cost-Book system, it would seem that an impres- 
sion prevails in some quarters that a retiring 
shareholder is only liable to be debited with calls 
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which have been actually voted, whereas it is clear 
that he ought in justice to discharge his propor- 
tion of all the liabilities of the mine, whether at 
the time of his relinquishment these liabilities 
have been ascertained and specifically distributed 
among the adventurers in the shape of calls or 
not Granting that Cost-Book companies are in 
theory ready money concerns in practice, every 
one knows that their accounts are not actually 
adjusted every two or three months (by the pre- 
sent act not necessarily oftener than once in every 
four months), and that balances against adven- 
turers are often carried over to next account, and 
it would seem to have been very desirable that 
some explicit statement should have been made 
in the case in question as to the practice where a 
company is known to be in debt, but such debts 
have not been actually apportioned in the shape of 
calls. It seems reasonable that in such cases the 
valuers as agaiast the retiring shareholders should 
apportion them, and this is probably the custom, 
though the writer is unable to find any precise 
authority on the subject. 

It is not surprising that an attempt should have 
been made to upset the verdict on the third issue 
as unreasonable, though when closely looked at 
by a person who understands the Cost-Book Sys- 
tem it seems reasonable enough. 

Many persons, no doubt, think that a relin- 
quishing shareholder ought to be glad to have 
any allowance at all made him for- his property 
in the mine. They argue that the right to go 
out of a partnership at all without dissolution is 
not well founded in justice, is discountenanced 
by the common law, and could only exist in Cost- 
Book companies by immemorial usage. They 
say that a man has no right to blow hot and 

D 
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cold together, that having once entered on an un- 
dertaking he ought to carry it out to the end, or 
at any rate give up his interest in it. If he 
thinks the undertaking is a failure, and goes 
out on that account, he ought not to be heard 
to say that it has any assets. If he thinks it 
a success, then it is a most inequitable thing to 
damage its credit by a capricious withdrawal 
Of course, to push this argument further, it 
would be said that, if there is but little appa- 
rent justice in a relinquishing shareholder claim- 
ing for a share of the property where there are 
assets. At the end of two years, there is an ex- 
press and downright injustice where a relinquish- 
ing shareholder turns himself into a creditor, and 
demands to be reimbursed the value of his 
share in such property in cases where the assets 
have proved insufficient to satisfy the debt to his 
co-adventurers continuing the undertaking will 
have to contribute to his payment out of their 
own pockets. 

Now the answer to all this is, the system is 
perfectly well understood, and that all persons 
uniting in Cost-Book adventure know that they 
are liable to be deserted by their co-adventurers 
at any moment, that at the time the account is 
taken and balance struck between the relinquish- 
ing shareholder and the company it must be 
assumed that the assets and debts of the com- 
pany are properly estimated, and if it is found at that 
time that there are assets in which the retiring 
shareholder is interested, and the company do not 
choose to pay him the value of his share in those 
assets, but keep it in their own hands for two j 

years, and eventually lose it, every continuing 
member ought to contribute to pay the retiring 
member the share found due to him even when i 
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the property of the company has vanished. In 
concluding his remarks upon the Cost-Book sys- 
tem the writer submits that, whenever the custom 
is silent as to a point connected with the manage- 
ment of a Cost-Book company, such point must be 
decided by the common law. 

It will be seen hereafter that there are other cus- 
toms relating to Cost-Book companies which, as 
they relate more to practice than to principle, have 
not been noticed iii this chapter. 
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INTEODUCTORY CHAPTER III. 



HOW FAR IS THE STANNARIES ACT, 1869, RETRO- 
SPECTIVE IN ITS OPERATION? 



The maxim of the civil law, " Nova constitutio 
futuris formam imponere debet, non prceteritis," 
has always been recognized and acted upon in our 
judicial system, and therefore it has frequently 
been laid down by our judges that laws are to be 
construed as prospective, and not as retrospective. 
Where, however, they are expressly made applica- 
ble to past transactions and to such as are still 
pending, they have been held to be retrospective ; 
and it is stated in Broom's Legal Maxims, 5th Ed , 
p. 36, that " It is in general true that a statute 
shall not be so construed as to operate retrospec- 
tively or to take away a vested right unless it con- 
tain either an enumeration of the cases in which 
it is to have such an operation, or words which- 
can have no meaning unless such a construction 
is adopted.'* It may be a question whether the 
authorities cited by Broom in support of this pro- 
position uphold it in every particular, but the 
proposition is, having regard to the general law on 
the subject, in the main correct: at any rate it 
will be assumed to be so for the purposes of these 
pages. 

Again, it has been decided in the case of Wright 
V. Hale, VI H. &K Exch. Rep., 227, followed in 
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Kimbray v. Draper, L. E., 3 Q. B. 160, that 
although, when the enactment changes or takes 
away rights, it is not to be construed as retrospec- 
tive unless there are express words to that effect ; 
yet when it only changes modes of procedure it is 
to be applied to all actions. 

Assuming the law to be as above stated, the 
writer submits that, on a perusal of the whole 
of the Stannaries Act, 1869, (since the statute 
nowhere expressly states that it is to be retro- 
spective, and the word " company " is not in the 
interpretation clause defined to mean " company 
existing at the time of the passing of the Act," as 
well as " company formed after the passing of the 
Act,") it will appear that the provisions contained 
in the Act, other than those relating to mere pro- 
cedure and those in which existing companies are 
expressly mentioned, are properly applicable only 
to companies formed after the passing thereof. 

In stating this conclusion, the writer is bound 
to add that it appears to him that, although the 
cases which he has referred to only state in each 
individual instance that statutes are not to be 
deemed retrospective so as to take away rights in 
respect of matters whieh have become the subject oj 
actions previous to the passing of such statutes, 
the general principles relied on in these cases 
warrant tlie inference that the rule of law is ap- 
plicable not only where an action or suit has been 
commenced previous to the passing of the statute 
whose operation is called in question, but is in 
general applicable to the interpretation of all con- 
tracts or sets of contracts which have been entered 
into before the statute, whether action or suit has 
been brought in respect of them or no, and that 
therefore, if any legal proceeding should, after the 
passing of the Stannaries Act, 1869, be brought 
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by or against any company or shareholder in or 
agent of a company formed before such Act came 
into operation, such company, shareholder, or agent 
would be entitled to plead that no rights of action 
should be taken any notice of by the Court but 
such as existed either at the time when the com- 
pany was formed or at the time in which such 
shareholder or agent contracted obligations with 
it. And this certainly seems consonant to justice, 
since it is reasonable to suppose that when persons 
become shareholders in or contract other obliga- 
tions with companies, they do so on the faith of 
then existing rights and under the risk of then 
existing liabilities and no others. 

It appears to the writer that between sections 1 
and 26 inclusive of the Stannaries Act, 1869, there 
are only three clearly retrospective provisions, viz. 
(1) that contained in the latter part of sec. 7> 
viz., ** Nothing in this Act * * * shall autho-, 
rize the making of any special rule or regulation 
to enable a company existing at the passing of this 
Act to borrow money." 

(2) That contained in the latter part of sec. 8, 
VIZ.' *' As regards a company existing at the passing 
of this Act the address of a shareholder as known 
to the purser at the passing of this Act shall be 
and remain entered in the Cost-Book as his address, 
unless and until he gives notice in writing to the 
contrary." 

(3) That contained in the latter portion of sec. 9, 
viz., " All existing or future companies having any 
rules or regulations touching the management of 
the company or conduct of the business of the 
mine shall file a true copy of them at the office of 
the Registrar without payment of any fee," &c. 

It further appears that all the provisions between 
sees. 27 and 44 are retrospective except those con- 
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tained in sec. 34 relating to the new remedy of 
attachment, and those in sec. 36 making the law 
against fraudulent transfers more stringent. These 
two sections (though included under the heading 
of "Procedure of the Court"), seem to deal with 
rights of action and not procedure only. And pos- 
sibly we must except sees. 36, 37 which create new 
remedies in the way of injunction, and may 
perhaps be said to deal with matters partaking 
partly of the nature of rights of action and partly 
of that of procedure. But it must be admitted 
that it is often difficult to say where, in the case of 
a particular section, the di£ference exactly lies be- 
tween a provision relating to a right of action and 
one affecting mere procedure. 

It is further to be remarked that by sec, 45 of 
the Act the rights of creditors against companies 
existing at the passing of the Act are preserved, 
and that by sec. 46 shareholders, miners, and cre- 
ditors and other customary suitors are not to be 
deprived of their ancient remedies except where 
the Act expressly abrogates them. 
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32 & 33 VICT. CAP. 19. 



An Act for Amending the Law relating to a.d. iseo. 
Mining Partnerships within the Stannaries of 
Devon and Cornwall, and to the Court of the 
Vice-Warden of the Stannaries. 

[2Uh June, 1869.] 

T)E it enacted by the Queen's most excellent 
-^ Majesty, by and with the advice and con- 
sent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assem- 
bled, and by the authority of the same, as 
follows : — 

Preliminary, 

1. This Act may be cited as The Stannaries short title 
Act, 1869. 

2. In this Act Interpreta- 

The term " the Stannaries " means the twms. 
Stannaries of Devon and Cornwall : 

The term " the Vice- Warden " means the 
Vice-Warden of the Stannaries : 

The term " the Court " means the Court 
of the Vice- Warden : 

The term " the Registrar " means the Re- 
gistrar of the Court : 
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The term " Company " includes any per- 
sons or partnership body working a 
mine in the Stannaries : 

The term " purser " means the purser for 
the time being of a company, and if 
there is no purser, then the secretary for 
the time being, or if there is no secre- 
tary, then the principal agent for the 
time being of a company : 

The term " Cost-Book " includes all books 
and papers relating to the business of a 
mine, which are for the time being kept 
by a purser, or which, according to the 
custom of the Stannaries, or the direc- 
tions of the company, ought to be kept 
by him. 

1 — % See introductory chapter on the jurisdiction of the 
Stannaries Court. 

Extent and 3. This Act cxtcuds Only to mines within 
of Adt!*^°^ the Stannaries, and subject to the jurisdiction 
of the Court, or within the cognizance of the 
Vice -Warden; and nothing in this Act shall 
extend to companies registered under any of the 
Joint Stock Companies Acts, except where such 
companies are expressly mentioned or neces- 
sarily implied. 

3. See Sec. 26 for the only reference to registered com- 
panies. It seems that the Act does not contemplate the 
existence of companies working under the Companies 
Clauses Consolidation Act, 1845. 

Meetings and Proceedings generally. 

Majority in 4. Exccpt as othcrwisc provided by this Act, 
m^ttn^to or by the rules or regulations of any com- 
^"*^- pany, a resolution passed at a meeting of the 



THE STAIJNAEIES ACT. 59 

company, by the votes of a majority in value of 
such of the shareholders as are present in per- 
son or represented by proxy at the meeting, 
shall be deemed the resolution of the meeting, 
and shall be binding on all the shareholders in 
the company, whether present or absent, but* 
nothing in this clause shall authorise any ordi- 
nary meeting to transact any business which an 
ordinary meeting could not transact at the time 
of the passing of this Act, except as is herein- 
after provided. 

5. Where anything to be done by a company J^^f^*"^ 
is by this Act required to be done at a meeting noucel^*^ 
with special notice, it shall not be valid if done 
otherwise than at a meeting notice whereof is 
served on the several shareholders not less than 

seven clear days before the day of the meeting, 
specifying the place, day, and hour of meeting, 
and the business to be transacted thereat, or so 
much thereof as is required to be done with 
special notice. 

6. A resolution passed by a company shall be f ®e^ii^J^ 
deemed a special resolution within this Act lution. 
when it has been passed at a meeting with 
special notice, and has been confirmed at a sub- 
sequent meeting with special notice ; the last- 
mentioned meeting being held not less than 
fourteen days and not more than one month 

after the meeting at which the resolution was 
first passed. 

7. A company may, by special resolution ^®f?ecid ' 
passed by not less than three-fourths in value of resoktion. 
the shareholders present in person or repre- 
sented by proxy at the meeting held for the 
purpose of confirming the resolution to be made 
special, from time to time alter the rules and 
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regulations for the time being by custom or 
otherwise governing the company, and make 
new or additional rules or regulations in that 
behalf; and any rules or regulations so made 
by special resolution shall be of the like va- 
lidity and effect as if they had been made at 
the original formation of the company ; but 
nothing in this Act shaU authorise a company 
to make rules or regulations inconsistent with 
the provisions of this Act, or shall abrogate 
any special rules or regulations existing at the 
passing of this Act for the management of any 
company, or shall authorise the making of any 
special rule or regulation to enable a company 
existing at the passing of this Act to borrow 
money. 
Service of g. A uoticc to bc scrvcd by a company for 

Quiices 1. V 

any purpose of this Act on a shareholder shall 
be served personally, or shall be served by 
prepaid letter sent by post addressed to him at 
his address as entered in the Cost-Book, in 
which case the notice shall be taken as served 
at the time when the letter containing it was 
put into the post-office ; and in proving such 
service it shall be sufficient to prove that the 
letter was properly addressed and prepaid, and 
was put into the post-office, and the time when 
it was put in. 

As regards a company existing at the passing 
of this Act, the address of a shareholder as 
known to the purser at the passing of this Act 
shall be and remain entered in the Cost-Book 
as his address, unless and until he gives notice 
in writing to the contrary. 

1 — 8. Those who wish properly to understand the language 
and intention of these sections must bear in mind the fact 
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that the object with which they were framed was to ac- 
commodate in some manner to the management of Comieh 
mining companies working on the Cost-Book principle the 
regulations contained in l£e Companies Clauses Consolida- 
tion Act, 1845, 8 Vict. 16 (which is the general Act for the 
regulation of companies incorporated by special Act of Par- 
liaaient) and those contained in Table A, which forms the 
first Schedule to the Companies Act, 1862, 25 & 26 Vict. 89, 
and is the code of regulations made applicable by the last- 
mentioned Act, either wholly or partially, to companies 
which have either no articles of association or whose ar- 
ticles of association are deficient in any of the matters con- 
tained in such table. 

The reason, then, why words of strange sound, such as 
** ordinary meeting," *' special resolution," ** special no- 
tice," have been ^rced upon Cornish ears through the 
medium of the Stannaries Act, 1869, is that they are ex- 
pressions borrowed from the general Acts and Table A, 
abo ve-ment ioned 

The Companies Clauses Consolidation Act, 1845, and the 
Table A, divide general meetings into '* ordinary" and 
** extraordinary." 

Ordinary meetings under the Companies Clauses Consoli- 
dation Act, 1845, are, in case no periods are prescribed by 
a company's special Act, to take place half-yearly, and at 
them no business is to be done except such as is appointed 
by the general or special Act, unless special notice shall 
have been given to the contrary (sees. 66, 67). Ordinary 
meetings under Table A are, unless otherwise prescribed by 
the company in general meeting, to take place annually, 
and at them all business is to be deemed special, except 
the sanctioning of a dividend and the consideration of the 
accounts, balance-sheets, and ordinary report of the direc- 
tors (clauses 30, 36). 

Extraordinary general meetings under both the Com- 
panies Clauses Consolidation Act, 1845, and Table A may 
be summoned by the directors at the request of a pre- 
scribed number of shareholders, or under Table A by the 
directors themselves when they shall think lit (Companies 
Clauses Consolidation Act, IS45, sees. 68, 70, T. A. cl. 32). 

Under the Companies Clauses Consolidation Act, 1845, 
fourteen days' (sec. 71), and under Table A seven days* 
notice at the least is to be s^ven of all meetings, whether 
ordinary or extraordinary (clause 35). 

The Companies Clauses Consolidation Act, 1845, does not 
speak of '* special business " as forming a distinct class of 
transactions, but merely states that in order to transact 
matters not appointed by it or the company's special Act, 
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at an ordinary meeting ''special notice" shall be neces- 
sa^ (sec. 67). 

By Table A, however, it is provided that all bnsinesa 
done at an extraordinary meetmg shall be deemed " i^>e- 
dal," and all that is transacted at an ordinary meetmg 
except as mentioned above (clause 36). 

The Companies Clauses Consolidation Act, 1845, further 
provides that in the case of extraordinary meetinss, and of 
ordinary meetings where other business is intended to be 
done than that prescribed by that Act and the special Act 
incorporating the company, a specification of the business 
intended to be done shiJl be included in the notice con- 
vening the meeting (sec. 71), and Table A provides for a 
like specification m any notice convening a meeting at 
which "special business" is intended to oe done (clause 
35). 

The result of a comparison of the provisions as to the 
sunmioning of general meetings and the business to be 
transacted thereat contained in the Companies Clauses Con* 
solidation Act, 1845, with those contained in Table A is 
that the only difference between them consists in the fact 
of that which the Companies Clauses Consolidation Act, 
1845, caUs "business of extraordinary meetings " or ''busi- 
ness of ordinary meetings requiring special notice " beinff 
in Table A called "special business." The substance of 
the clauses contained in both is virtually the same. 

By the Companies Clauses Consolidation Act, 1845 (sec 
75) it is provided that at the general meetings every share- 
holder shall be entitled to vote according to the scale of 
voting prescribed by the special Act. Where no scale is 
prescril^, the manner of voting is the same as that pro* 
vided by sec. 44 of Table A, viz., "every member snail 
have one vote for every share up to ten ; he shall have an 
additional vote for every five snares beyond the first ten 
shares up to one hundred, and an additional vote for eveiy 
ten shares beyond the first hundred shares." 

Votes may be given either personally or by proxies 
authorized in writing (Companies Clauses Consohdation 
Act, 1845, sec. 76, Table A, 48, 49). Absentees are not 
entitled to vote by proxy unless they are specially em- 
powered to do so, and they are bound by the resolutions 
come to at a duly convened meeting, provided such resolu- 
tions relate to matters on which the meeting is competent 
to decide. (Lindley on Partnership, 2nd edition, p. 
564.) 

By the Companies Act, 1862, under the head " Provisions . 
for Protection of Members," it is enacted as follows : — 

Sec. 50.— '^ Subject to the provisions of this Act, and 
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to tlie conditions contained in the memorandum of associa- 
tion, any company formed under this Act may in general 
meeting from time to timo, b^ passing a special resolution 
in manner hereinafter mentioned, alter all or any of the 
regulations of the company contained in the articles of 
association or in the table marked A in the first Schedule, 
where such table is applicable to the company, or make 
new regulations to the exclusion of or in addition to all or 
iuiy of the regulations of the company, and any regula- 
tions so made by special resolution shall be deemed to be 
regulations of the company of the same validity as if they 
hi^ been originally contained in the articles of association, 
and shall be subject in like manner to be altered or modified 
by any subsequent special resolution." 

Sec. 51. — ** A resolution passed by a company under this 
Act shall be deemed to be special whenever a resolution 
has been passed by a majority of not less than three- 
fourths of such members of the company for the time 
being entitled, according to the regulations of the com- 
pany, to vote, as may be present in person or by proxy, in 
cases where, by the regulations of the company, proxies 
are allowed at any general meeting of which notice speci- 
fying the intention to propose such resolution has oeen 
duly given, and such resolution has been confirmed 
by a majority of such members for the time being 
entitled according to the regulations of the company 
to vote, as may be present in person or by proxy at 
a subsequent eeneral meeting of which notice has been 
duly given, and held at an interval of not less than four- 
teen days nor more than one month from the date of the 
meeting at which such resolution was first passed. At 
any meeting mentioned in this section, unless a poll is 
demanded by at least five members, a declaration of the 
chairman that the resolution has been carried shall be 
deemed conclusive evidence of the fact without proof of 
the number or proportion of the votes recorded in favour 
of or against the same. Notice of any meeting shall, for 
the purposes of this section, be deemed to be duly given, 
and the meeting to be duly held, whenever such notice is 

S'ven and meeting held' in manner prescribed by the regu- 
tions of the company. In computing the majority 
under this section when a poll is tlemanded, reference 
shall be had to the number of votes to which each mem- 
ber is entitled by the regulations of the company." 

See. 52. — '* In default of any regulations as to voting, 
every member shall have one vote." ♦****•* 
Meetings of the adventurers in Cost Book Mining Com- 
panies were, previously to the passing of the Stannaries 
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Act, 1869, held according to the custom once in every two 
or three months. At these meetings it was always un- 
derstood (though it appears the custom was never strictly 
proved) that, in order to pass any resolution affecting the 
ordinary business of carrying on a mining adventure, 
nothing more was necessary than to obtain the votes of a 
majority in respect of the value of shares of adventurers 
present, personally or by proxy, at the meeting; but that to 
divide expenditure and audit an account on which a call 
could be based which might be capable of being enforced 
by purser's petition in the Stannaries Court, — on which we 
shall touch hereafter — a majority in value of ail the share- 
holders in the mine must have been prese7U, or represented 
by proxy y at the meeting. This in large mines it was almost 
impossible and always expensive to obtain, and it was often 
in the power of a few dishonest shareholders to make it 
altogether impossible by combining to stay away from the 
audit meetings. Moreover, it was always considered that 
a cost-book company formed without special rules and 
regulations, or with special rules and regulations, which 
did not include one giving powers of alteration, had no 
power to alter any rnle, customary or otherwise, without 
the consent of every single shareJioldeTy and that a like con- 
sent of evei"y single shareholder was necessary to authorize 
the sale of a mine sett, though a simple majority in value 
of those present at a meeting might vote the sale of the 
mine's materials. 

We see, then, that the cost-book system did not recog- 
nize any division of meetings into ordinary and extraordi- 
nary. The meetings were known by no particular name ; 
but in respect of the business transacted at such meetings 
a different principle of voting was employed according as 
such business might be of an ordinary or extraordinary 
nature. It is clear then, from what has been already said, 
that the words " ordinary meeting," occurring in sec. 4 of 
the Stannaries Act, 1869, are a piece of plumage borrowed 
from " the Companies' Clauses Consolidation Act, 1845," 
or from table A " to the Companies' Act, 1862 ;" and it 
seems that no real difference has been made by the Act in 
the way of dividing meetings into ordinary and extraordi- 
nary ; but that meetings will in future be held in the same 
manner as they were held by the custom before the Act, 
subject only to the provisions of sec. 4, whereby it is ren- 
dered imperative on the purser of a company to make a 
financial statement of its affairs once in every four months at 
least. 

** The Act," however, contains very express provisions 
as to the business to be transacted at meetings and the 
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modes in which votes are to be faken upon particular 
matters. 

It recognises three kinds of resolutions. 

(1.) Simple resolution of the meeting by majority in 
value of the shareholders present in person or repre- 
sented by proxy (sec. 4». 

(2.) KesolutioQ taken in the same manner, but having 
reference to a matter for the discussion of which the 
Act renders it necessary that a meeting should be 
summoned vrith special notice (sees. 5, 10, 17). 

(3.) Special resolution. 

As to !No. 1, the Act does not say what particular matters 
are to be the subject of a simple resolution, but from the 
fact that it does define what matters are to be the subject 
of the other two sorts of resolutions, and that those deiined 
are the only matters which before the Act could not be 
disposed of by the ordinary vote of a majority in value of 
the shareholders present in person, or represented by proxy, 
it is to be inferred that sec. 4 relates to the ordinary busi- 
ness of carrying on a mining adventure. 

As to No. 2 — Its operation is limited by sees. 10 and 17 
to the auditing of accounts on which to base calls, and to 
the forfeiting of shares on which calls remain unpaid after 
due notice given to pay the same. 

As to No. 3 — It is necessary for two purposes — viz., the 
alteration of rules and regulations, by custom or otherwise, 
governing a company (sec. 7) and the sale of a mine sett 
(sec. 24.) 

At first sight it might appear, from a perusal of section 
6 that the Act contemplated the passing of a special reso- 
lution by vote of a mere majority of shareholders present per- 
sonally, or represented by proxy at a meeting, provided such 
vote were confirmed by one of a like character at a subsequent 
meeting ; but it seems clear, from sees. 7 and 24, that this 
is not the case, and that sec. 6 has no subject matter 
assigns 1 it by the Act upon which per ee it is to operate. 

It was always understood to be one of the incidents of 
a cost-book company that, in the absence of express power 
on that behalf, the rules written or unwritten, by which it 
was governed, could not be altered, detracted from, or 
added to, without the consent of every single shareholder. 
The writer has not included this among the incidents 
distinguishing a cost-book from a common law partnership, 
because it does not appear to him clear tbat in this parti- 
cular there was really any difference between the two 
systems. 

The majority of partners in a common law partnership 
can bind the minority in any ordinary and subsidiary 
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matter relating to the partnership business, and therefore 
the articles of a common law partnership may, it is ap- 
prehended, be varied by the vote of the majority of part- 
ners within the limits set by the original constitution of 
the partnership, and so far only as il>e rules eo varied, and 
those substituted for the old, are ancillary to the working 
out of the primary undertaking: but in order to introduce 
any fundamental changes, whether in the way of varying 
rules, or in any other manner, the consent of every single 
partner must be obtained. And this principle holds equally 
with registered companies working under the General Acts, 
and the writer imagines that sections 50, 51, of the 
Companies* Act, 1862, from which the term *' special 
resolution " employed in sees. 6, 7, of the Stannaries' Act, 
1869, have clearly been borrowed, and which provide for 
the alteration by a majority of shareholders of the 
regulations contained in the articles of association of a 
company, or in the Table A, where that is adopted, are 
merely declaratory of the common law. All the fundor 
mental rules of a registered company are contained in its 
memorandum of association, and it is be noticed that the Act 
gives no general power to alter ^A^m^ Indeed, in the case of 
registered companies, and that of all other companies 
working under Acts of Parliament, fundamental rules 
cannot be altered even with the consent of every sincle 
shareholder, because their objects have been defined oy 
law, and the only means by which such objects can be 
altered is by a new Act of Parliament, which the Court of 
Chancery is so far unwilling that a majority of shareholders 
should take it upon themselves to obtain, that it has at 
the instance of a single dissentient shareholder granted an 
injunction to restrain the application of the funds of an in- 
corporated company to that purpose. 

The writer cannot help suspecting that clause 7 of the 
Stannaries* Act, 1869, was to some extent the result of a 
misconception of the law. Surely in small ancillary matters 
a majority of shareholders voting in the ordinary manner 
could, even before fhe Act, bind a minority ; and, if so, 
why not in altering subsidiary rules and regulations as well 
as in anything else ? If this were so, then the powers 
given by section 7 are merely declaratory of the custom 
which existed before the Act, for no one will, it is appre- 
hended, be bold enough to contend that this section would 
give a majority power to alter the original constitution of 
a company by making a new rule to that effect, as far aa 
for instance to turn a company formed for working a tin 
mine into a company for working an iron mine, for this 
would be equivalent to saying that Parliament had given 



THE STANNARIES ACT. 66 



powers in the case of mining companies of over-riding the 
weightiest decisions of the most eminent judg^ ; among 
others Lord Eldon's famous judgment in Natusch v. Irving 
(Gow on Partnership, App. 398, Ed. 8), which decided that 
a majority of shareholders could not turn a fire and life 
assurance company into a maritime insurance company, 
and that it was no answer to a dissentient to say he might 
retire if he pleased. 

It seems proper here to consider what limit is to be set 
to the validity of rules and regulations governing a company 
by custom or otherwise, and we will first ^take the case of 
rules and regulations existing by custom. 

"Where a law is established by implied consent it is 
either common law or custom ; if universal, it is common 
law; if particular to this or that place, then it is custom." 
(Broom's Legal Maxims, 5th ed., 917.) 

A custom to be good must, among other things, be cer- 
tain and reasonable, and it is not neces>«arily unreasonable, 
because it is opposed to some rule of the common law ; on 
the contrary, when grounded on a certain and reasonable 
cause, it supersedes the common law ; in proof of which 
may be instanced the customs of gavelkind and borough 
English, which are directly contrary to the law of descent, 
and of escheat. (Ibid., 919.) 

Therefore the customs of Cost-Book mining, though, as 
has been seen above, they are in many respects contrary to 
the common law of partnership, may be good enough, and 
entitled to supersede the common law, but-^a account of 
the remotenesa of the district in which they exist, and the 
fact of that district possessing a tribunal of its own for the 
trial of mining cases, these customs have been compara- 
tively seldom before the superior courts, and have not 
been subjected to the necessary tests of validity by them, 
80 that they are not judicially recognized in the sense 
that the custom of gavelkind is recognized, and wherever 
there is a dispute have to be proved in each case, as hap.* 

Sned quite recently in that of In re Prosper United 
ining Ck)mpany exparte Palmer, to which reference has 
been made above. The writer imagines, however, that, in 
Cornwall at least, no one will now question the existence 
and validity of those customary laws which have been 
above specified as distinguishing Cost-Book Companies 
from common law partnerships and companies working 
under the general acts, and that they are not likely to be 
upset at the present day by the superior courts, either on 
the ground of being unreasonable, or that they have not 
existed from time immemorial, or because they do not in 
any other way exhibit the strict legal requisites of customs. 
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Next we will take the case of rules and regulations 
gbveming a company otherwise than by custom. 

It has already been remarked that some mining compa* 
nies work under special rules and regulations of their own 
entered in writing in the Cost-Book, and that these rules and 
regulations may either be declaratory of the customs or 
may add to, detract from, or vary them. 

What limit, then, is to be placed upon such rules ? This 
question admits of but one answer — viz., that they must 
not contravene the common law. It has been seen that a 
custom, if properly established, may supersede the com- 
mon law, but any custom laying claim to do so will be 
construed strictly. 

No express contract, however, can supersede the common 
liaw like a custom. 

No better illustration of this general principle can be 
given than the case of Hybart v, Parker, 4 Common Bench, 
N.S., 209, which was on the exact point we are now treating 
of. 

In that case a Cost-Book Company was formed with 
special rules and regulations of its own, one of which was 
to the following eflFect ; 

That for the better enforcing payment of any call or calls 
the same should be considered, and were thereby declared 
to be a debt or debts due from the shareholders to the 
purser of the company who should have power to recover 
the same as a simple contract debt or debts due to him from 
the defaulters by action at law in any, or either, of her 
Majesty's superior or inferior courts. 

The purser of the mine, under the authority of this 
rule, brought an action in the Common Pleas against a 
shareholder to recover the amount of a call. The case 
was heard before the Court of Common Pleas on a de- 
murrer, and the demurrer was allowed, Williams, J. , saying 
that the rule in question violated the law in two respects, 
first by agreeing that one partner may sue liis co-partner, 
secondly by agreeing that an action shall be brought upon 
a contract by one who is no party to it, and between whom 
and the person sued there is no privity ; and Willes, J. 
said that to hold that the purser might maintain that 
action would be trenching on the prerogative of the 
Crown by making a new species of corporation — a corpora- 
tion sole for the purpose of bringing actions. 

The reason why the rule in question was introduced 
into the^ Cost Book of this company will become evident 
when the purport of sec. 13 of the present Act has been 
explained. 

Partnership articles, however (and under this head we 
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may class the roles and regulations of •Cost-Book com- 
panics) frequently contain clauses which, though not con- 
travening the common law, will not be imported into the 
contract between the parthers by virtue thereof in the ab- 
sence of express stipulation. Of this nature was a clause 
providing for the forfeiture of shares in default of pay- 
ment of a call before the present Act, which was quite 
valid when expressly introduced into the rules and regula- 
tions of Cost-Book companies, although the right to forfeit 
shares under these circumstances did not otherwise exist 
either at common law or by the custom. (Hart v. Clarke, 
6 De G. Mac & G. 232, and 6 Ho. Lo. Ca. 633.) 

Sec. 8 contains a provision which, although it is be- 
lieved to be sometimes introduced into the special rules and 
regulations of mining companies, is opposed to the general 
practice of companies with regard to notices. 

By the Companies Clauses Consolidation Act, 1845, sec, 136, 
notices, unless expressly required to be served personally, 
may be served by the same being transmitted through the 
post to the registered address or other known address of 
the shareholder within such period as to admit of its being 
delivered in the due course of delivery within the period 
(if any) prescribed for the ^ving of such notice ; and by 
Table A, clause 97, " any notice, if served by post, shall be 
deemed to have been served at the time when the letter 
containing the same would be delivered in the ordinary 
course of the post." 

According to the provision of this section, viz., that 
*' the notice shall be taken as served at the time when the 
letter containing it was put into the post-office," it would 
seem that there is nothing in the Act to secure to a share- 
holder resident at more than the distance of a seven days' 
post from the office of a company any advertisement of a 
meeting summoned with special notice. 

Accounts, 

9. The purser of every ccrmpany shall, once Entry of 
at least in every four months, truly enter in the *°^®'^*^* 
Cost-Book of the company accounts showing 
the actual financial position of the company at 
the end of the financial month of the company 
last preceding the time of entry, including a 
statement of all credits, debts, and liabilities, 
and distinguishing in such accounts the amount 
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of calls paid 'and calls not paid, with accurate 
lists of all the shareholders for the time being 
in the company, with their respective addresses, 
corrected from time to time, as occasion re- 
quires, and all other accounts, documents, and 
things which the purser is for the time being 
required to enter therein by the custom of the 
Stannaries, or by the directions of the company ; 
and after the passing of this Act all existing or 
future companies having any rules X)v regula- 
tions touching the management of the company 
or conduct of the business of any mine, shall 
file a true copy of them at the office of the 
Registrar without payment of any fee; and 
such rules or regulations shall be subject to the 
inspection of all applicants at reasonable times ; 
and if any company shall neglect to file such 
rules or regulations as above required, then any 
shareholder in or creditor of any such company 
may apply for an order of the Court to file such 
rules or regulations forthwith, which order shall 
be enforced by the process of the Court. 

9. This section was doubtless intended for the protection 
both of shareholders and creditors, but it is douotful how 
far it meets the requirements of either. As far as regards 
the rules and regulations of companies, the right to inspect 
them is secured by the latter portion of the section ; but 
the more important question is as to the right of share- 
holders and creditors to compel the keeping of accounts 
and of accurate lists of shareholders, and the production 
of books containing such accounts and lists. 

The Companies Clauses Consolidation Act, 1846, and 
the Companies Act, 1862, contain divers provisions in 
favour of shareholders in and creditors on companies work- 
ing under those Acts in respect of matters similar to those 
treated of in this section, and the writer must, for the 
sake of brevity, refer such readers as are anxious to be- 
come acquainted with the law governing such companien 
in these matters, to the Acts themselves and the 
Table A to the Companies Act, 1862, especially drawing 
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attention to part 3 of tkat Act, and the headings " Provi* 
sions for Protection of Creditors," ** Provisions tor Protec- 
tion of Members." 

We will now consider wbat, before the Stannaries Act, 
1869, was the law applicable to Cost- Book companies 
touching the matters in question in this section, and iirst 
as to shareholders. 

Their rights clearly must have been identical with 
those of members of a common law partnership. 

'*It is one of the clearest rights of every partner to 
have accurate accounts kept of tSl money transactions re- 
lating to the business of the partnership, and to have free 
access to all its books and accounts." (Lindley on Partner- 
ship, 2nd edition, p. 791.) 

'* In the absence of an express agreement to the contruy, 
every partner has a right, without the permission of his 
co-partners, to inspect, examine, and make extracts from 
all the books of the firm." {Ibid, p. 792.) 

Any violation of these duties can be restrained by 
injunction of the Court of Chancery at the suit of the 
injured partner, and, it is apprehended, if necessary, by 
decree for dissolution. 

Although the common law does not contemplate partner- 
ships comp'rising such a number of members as to render 
it difficult for one partner to ascertain who his co-partners 
are, it is apprehended that the principles above express^ 
would, if necessary, be extended so far as to restrain any 
one pajTtner from concealing from another a list of adven- 
turers which might be in Uie first-named partner's posses- 
sion. 

In attempting to aj^ply the above principles to the inter- 
pretation of this section, we are assuming that the purser 
whose duty it is to do the matters specified here has taken 
shares in the adventure, in which case he is a partner. 

If he should have taken shares, it seems clear that in 
respect of any default connected with the keeping of 
accounts and lists of shareholders, and producing tnem to 
the adventurers, he would, before the Act, as a managing 
partner, have fallen under the jurisdiction of the Cou^ oi 
Chancery or the equitable jurisdiction of the Stannaries 
Court. 

But suppose he had taken no shares. He would then 
have been the agent or clerk of the whole body of adven- 
turers, and would have been Uable in an action of tort for 
non -performance of his duties at the suit of one partner or 
of the whole body, according as the damage might be 
alleged to be several or joint. And of course the whole 
body of adventurers could dismiss him, with or without 
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notice, according to the terms of Lis contract. But 
whether the purser were a shareholder or not, it is to be 
remarked that none of the remedies for neglect of duty 
above specified as being within the reach of a shareholder, 
except dismissal, could be had recourse to without the in- 
stitution of an action or suit. 

Next as to creditors. These would not at common law, 
and independently of any statutory rights, be entitled, 
without suit, to the production of such accounts and lists 
as sec. 9 refers to as against any agent or member of a 
partnership having such accouuts and lists in his possession, 
and still less nould they lay claim to make any such per- 
son as aforesaid keep proper accounts. It is apprehended 
that in the absence of any special custom to the contrary, 
the position of creditors upon Cost Book companies would 
have been a similar one. 

If an action or suit were pending between the creditors 
and the partnership, they would hav^e been entitled to the 
usual order for the production of documents in the cause. 

However, by the Act to Amend and Extend the Juris- 
diction of the Stannaries Court, 18 Vict. c. 32, sec. 22, it 
is provided as follows : — 

"In the cases of mines in the Stannaries worked by 
partnerships or companies of adventurers professing to 
adopt or to be constituted on the Cost Book system or 
principle, it shall be lawful for the Vice Warden, upon 
application of any adventurer or shareholder in the mine 
or creditor of the adventurers, founded on sufficient 
grounds, verified by affidavit, although no suit be pending 
touching the said mine or adventurers, to compel produc- 
tion by rule or order of a list or lists of all adventurers or 
shareholders for the time being, by the purser or other 
principal agent or manager, clerk or secretary of the mine, 
and whether such person be then within the jui^^sdiction of 
the Court or dsewhere for inspection of the applicant, and 
if such lists shall not be produced showing truly the name, 
address, or number of shares of each and every adventurer 
or shareholder, and the time when each became an adven- 
turer or shareholder, so far as the same are known or can 
be ascertained, then it shall be lawful for the Vice- Warden 
at his discretion, after fourteen days' previous notice of 
his intention served on the person so ordered to produce, 
and also affixed to the account-house of the mine or left at 
the principal office or house of business of the adventurers 
within the Stannaries or elsewhere, to declare that the 
partnership or company is not carried on or constituted 
on the Cost Book system or principle, and the said partner- 
ship and company shall thereupon no longer be deemed or 



THE STANNABIES ACT. 73 

taken to be for any purpose a partnership association or com> 
pany within the exemption oiminingpartnerships contained 
ID the Act passed in the present reign entitled an Act for the 
Registration, Incorporation, and Regulation of Joint Stock 
Companies, or within the conditional exemption contained in 
the Joint Stock Companies Winding-up Amendment Act, 
1849, and in all cases of like mines and partnerships it 
shall be lawful for the Vice- Warden, upon application of 
any adventurer or shareholder founded on sufficient grounds 
and affidavit, and although no suit be then pending, to make 
a rule or order for production of the Cost-Books of the 
mine, list of adventurers, and such other books and docu- 
ments relating to the mine and management thereof as the 
Vice- Warden shall think proper for inspection of such 
applicant, and to enforce such rule and order by attachment 
within the Stannaries or by causing the same to be made a 
rule or order of one of the Superior Courts at Westminster 
under the statute in such case made and provided." 

It will be seen that the latter part of this section, viz., 
that which applies to the production, where no suit is 
pending, of the Cost-Book and other books and documents 
relating to the mine, as well as to the production of lists 
of adventurers, is entirely for the benefit of shareholders, 
and does not take any account of creditors. It provides 
remedy in case of disobedience by the person having the 
custody of the documents in question, viz., attachment, or 
the nuking the Vice- Warden's rule or order a rule or order 
of one of the Superior Courts of Westminster, under the 6 
& 7 Wm. IV. c. 106, s. 12, but the first part of the section, 
viz., that providing for the production without suit of lists 
of adventurers on the application of shareholders or creditors 
provides no remedy in case of disobedience to the Vice- 
Warden's order which will be of any effect at the present 
day. The remedy provided by the section is that the Vice- 
Warden may declare that the partnership or company is 
not carried on or constituted upon the Cost-Book system 
or principle; and that the said partnership or company 
shall thereupon no longer be deemed or taken to be for any 
purpose a partnership association or company within the 
exemption of mining partnerships contained in the Act 
then m force for the Registration of Joint Stock Compa- 
nies, viz., the 7 & 8 Vict. 110, or within the conditional 
exemption /contained in the Joint Stock Companies Winding- 
up Amendment Act, 1849, 12 & 13 Vict. c. 108 (providing 
that no partnership for working mines within the Stanna- 
ries on the Cost-Book principle shall be wound up in 
Chancery except upon the petition of the owner or owners 
of one-tenth in value of the shares). Both these Acts havQ 

B 
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now been repealed, and it has already been seen that the 
Companies Act, 1862, excepts from its provisions, not 
companies working on the Cost-Book system, but compa- 
nies engaged in working mines within and subject to the 
jurisdiction of the Stannaries (Sec. 4). So that a declaration 
by the Vice-Warden under 18 Vict. c. 32, s. 22, would have 
no effect whatever at the present day so far as regurds 
bringui^i a company under the provisions of the Act for 
the Registration ana Begulation of Joint Stock Companies 
now in force. 

It is moreover to be noticed that the 18 Vict. c. 32 does 
not affect to eive to creditors any right without suit to the 
production of documents other tnan lists of adventurers. 

Such then was the state of the law affecting shareholders 
in and creditors upon Cost-Book companies as regards the 
matters comprisea in sec. 9 of the Stannaries Act before 
the passing of such Act. Since by sec. 46 of the Act the 
rights of shareholders and creditors are preserved intact, it 
only remains to be seen how far the section now under 
consideration has enlarged those rights. 

It certainly does seem a singular thing that, although by 
the latter hidf of sec. 9 provision is made for the inspection 
of the rules and regulations of companies by " all appli- 
cants," which words the context seems to explain as mean- 
ing **all shareholders and creditors who shall apply," and 
although means are provided for compelling the filing of 
rules and regulations on the application of shareholders and 
creditors, yet there is nothing in the first part of the 
section to show for whose benefit it was enacted or what is 
to happen in case the purser should neglect to truly enter 
in the Cost-Book the specified accounts, statements, and 
lists, nor, supposing the entries to be duly made, does the 
section say who is to have the right to inspect the Cost- 
Book or what is to happen if the right of inspection is 
denied? 

In the case of a suit by a shareholder or a creditor of a 
company, there would be no difficulty as to inspection 
merely, since a judge's order to produce the Cost-Book or 
certified extracts from it could be obtained as a matter of 
course. 

But the section was obviously meant to have reference 
to cases in which no suit is pending. 

It might perhaps be thought that the proper remedy of 
either a shareholaer or a creditor in case oi disobedience 
by a purser to the provisions of this section was a writ of 
manoamus from the Queen's Bench, but it is doubtful 
whether such a remedy could be legally put in force. 

The prerogative writ of mandamus was in its inception a 
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writ issuing in the Queen's name directed to some char- 
tered corporate, or public body, or official person, com- 
manding the performance of some pubtic act or duty therein 
specified, in the performance of which the party claiming 
the writ was intjsrested, or by the non-performance oi 
which he was aggrieved or injured. 

Before the Common Law Procedure Act, 1854, 17 & 18 
Vict., c. 125, it was never doubted but that a mandamus 
would only go to enforce a public duty. 

By sectioD 68 of that Act, however, a mandamus may 
be issued to enforce the fulfilment of any duty in the fulfil- 
ment of which the person applying for the writ is personally 
interested. 

In the case of Benson and PauU (6 E. & B., 273) an 
attempt was made to obtain specific performance of an 
ordinary agreement under this section, and the writ was 
refused on the ground that neither before nor after the 
Common Law Procedure Act could a mandamus go to 
enforce a mere private right. 

However, in the case of Norris t;. The Irish Land Com- 
pany, 8 E. & B., 273, Coleridge, J., commenting on the 
statute above cited, and the case of Benson v. Paull, says : 
"I cannot say that it was not intended to extend the 
remedy to cases more private in their nature than those in 
which the prerogative writ may be granted: how far it 
was to be extended I need not now say." In this case it 
was immaterial to decide the point, as it was Unanimously 
held that a mandamus would have lain before the Common 
Law Procedure Act, it being a case where a shareholder 
applied to be placed upon the register of a company incoT' 
porated by Boyal Charter, 

The writ has been frequently obtained at the instance of 
both creditors and shareholders in respect of matters con- 
nected with incorporated and registered companies, and 
there can be little doubt that, should it be applied for 
under this section against any company working under the 
Companies Clauses Consolidation Act, 1845, or the Compa- 
nies Act, 1862 (though for the reasons above given it is clearly 
improbable that such application would be made), no 
objection could now be raised to the writ on the ground 
that the subject matter was not sufficiently of a public 
nature. 

But it is very doubtful whether the provisions of the 
Common- Law Procedure Act above mentioned would be 
strained so far as to grant a mandamus under this section 
to either a creditor or a shareholder in a Cost-Book Com- 
pany against the persons liable to perform the duties of 
this section. Indeed it is less likely that a shareholder 
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should obtain the writ than a creditor, since the former 
has the remedies by suit, action, and dismissal above 
specified, and a mandamus will never go except where the 
applicant has no other adequate remedy at law. It is 
arguable, however, that, the duties in question beiug statu- 
tory, they have acquired a sufficiently public character to 
form the ground of a mandamus, even in the case of a 
Cost-Book company. 

It seems proper here to remark as to the production of 
documents where suits are pending that in an action the 
Court will not make an order on a company to produce its 
books for the purpose of enabling a shareholder to fish out 
a defence. Birmingham, Bristol, &c., Co. v. White, 1 
Q. B. 282. And in equity the right of discovery in a suit 
is limited to the production of such evidence, documentary 
or otherwise, as is material to the case sought to be made 
by the party, whether plaintiff or defendant, asking for the 
discovery : and will not be extended so far as to supply 
one party with the knowledge of the matters relied on by 
the other. {See Wigram on Discovery generally on this 
subject. ) 

As it is doubtful whether a mandamus would lie to 
enforce the observance of the duties prescribed by this 
section, so also does it appear to the writer impossible to 
state with any certain^ whether the proper remedy in 
case of disobedience to the statute would be by crinunal 
process or not. 

In Hawkins' Pleas of the Crown, 8th Edition, VoL II., 
289, it is stated as follows : — 

'^ Also it seems to be a good general ground that, 
wherever a statute prohibits a matter of public grievance 
to the liberties and security of a subject, or commands a 
matter of public convenience, as the repairing of the com- 
mon streets of a town, an offender against such statute is 
punishable, not only at the suit of the party aggrieved, 
but also by way of indictment for his contempt of the 
statute, unless such method of proceeding do manifestly- 
appear to be excluded by it." 

** Also if a statute extend only to private persons, or if it 
extend to all persons in general but chiefly concern dis- 
putes of a private nature, as those relating to distresses 
made by lords on their tenants, it is said that offences 
against such statute will hardly bear indictment." 

And in Bussell on Crimes, 4th Edition, p. 87, it is said 
that, " If a statute enjoin an act to be done without point- 
ing out any mode of punishment, an indictment will fie for 
/disobeying the injunction of the Legislature. '' 

These principles have been acted upon so far as to sus- 
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tain an indictment against an overseer for not receiving a 
pauper (Rex v. Davis, Sayer, 133), and an indictment 
against the father of a child for not regi stering its birth. 
Reg. V. Price, 11 Ad. & E., 727. 

But it must be confessed that the distinction drawn by 
Hawkins between public and private matters has not been 
anywhere, as far as the writer is aware, definitely affirmed 
by judicial authority. 

Assuming, however, the law to be as laid down in 
Hawkins, the question whether or no the provisions of 
this section warrant an indictment for misdemeanour in 
case of disobedience to them will be precisely the same as 
that which must be answered before a mandamus can be 
granted — viz.. Is the matter, in respect of which the remedy 
IS asked for, sufficiently of a public nature to authorize 
that particular form of relief, and the writer is bound to 
admit that the question in both cases seems to him to be, 
as it is sometimes said. Inter apices juris, and that it is 
impossible to predicate what the law would be held to be 
in case of application for either of the above remedies. 

In connection with the present subject the following 
provisions of the 24 & 26 Vict. 96, deserve notice : — 

" Whosoever being a director, public officer, or manager, 
of any body corporate or public company, shall as such 
receive or possess himself of any of the property of such 
body corporate or public company, otherwise than in pay- 
ment of a just debt or demand, and shall with intent to 
defraud omit to make, or cause or direct to be made, a full 
and true entry thereof in the books and accounts of such 
body corporate or public company, shall be guilty of a 
misdemeanour, and being convicted thereof shall be liable, 
at the discretion of the court, to any of the punishments 
which the court may award as hereinbefore last men- 
tioned." 

" Whosoever being a director, manager, public officer, or 
member of any corporate body or public company, shall, with 
intent to defraud, destroy, alter, mutilate, or falsify, any 
book, paper, writing, or valuable security belonging to the 
body corporate or public company, or make, or concur in 
the making of any false entry, or omit, or concur in omit- 
ting, any material particular in any book of account or other 
document, shall be guilty of a misdemeanour, and being 
convicted thereof, shall be liable, at the discretion of the 
court, to any of the punishments which the court may 
award as hereinbefore last mentioned." 

The wortls " public company" here, it is presumed, would 
be limited to companies working under the general acts. 
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Calls. 

Aoditaad 10. At any meeting of a company with spe- 
cial notice the accounts of the company may 
be audited, and a call may be made. 

^^Ictiveex^" 11- -^ call may be made by a company for 
penses. the purposcs of defraying the whole or any 
portion of the estimated expenses to be in- 
curred at any time within three months after 
the date of the meeting at which the call is 
made. 
Discount 12. At the time of making a call, a company 

Si caii&^ may direct that discount not exceeding five per 
cent, shall be allowed to every shareholder on 
payment of the call, at or within the time ap- 
pointed for payment thereof, and may direct 
that interest at the rate of five pounds per 
centum per -annum shall be charged on all 
amounts due on account of a call, and remain- 
ing unpaid after one month from the time ap- 
pointed for the payment thereof. 

Recovery 13. The amouut for the time being unpaid 
of calls, &c. >^f g^jjy ^^j ^^^^ ^f^^ ^^^ passiog of this Act 

on any share in a company shall be deemed to 
be a debt due from the holder of such share to 
the company, and if at the time appointed by 
the company for the payment of any such call 
any shareholder skall faU to pay the amount 
thereof, it shall be lawful for the company to 
sue such shareholder for the amount of such 
call, in any court of law haviog competent 
jurisdiction, in the name of the purser for the 
time being of the company, whether such pur- 
ser is a shareholder in the company or not, as 
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the nominal plaintiff for the company, and to 
recover the amount of such call, together with 
interest for the same and costs of suit ; and 
in any action to be brought by the company 
to recover the amount of such call it shall be 
suflicient in the declaration or other proceeding 
in the said action to state that the defendant 
or (in case of such action being brought against 
the legal personal representative of a deceased 
shareholder) that the deceased shareholder was 
at the time of such call being made the holder 
of one share or more in the company (stating 
the number of shares), and that the defendant, 
or (in case of the death of a shareholder as 
aforesaid) that the defendant or defendants, as 
executor or administrator or executors or admi- 
nistrators of such deceased shareholder, is or 
are indebted to the company in the sum of 
money to which the calls in arrear and interest 
shall amount, in respect of one call or more 
upon one share or more (stating the number 
and amount of each of such calls), and that 
the plaintiff is the purser of the company and 
sues in the action as nominal plaintiff for the 
company, and on the trial or hearing of such 
action it shall be sufficient to prove, as a prini^ 
facie case on the part of the plaintiff, that the 
defendant or such deceased shareholder, at the 
time of making such call, was a holder of such 
one share or more aS may be in the company, 
and that such call was duly made, and that 
the plaintiff at the conimfifncement of the ac- 
tion was acting as the purser of the company ; 
and it shall not be necessary to prove the ap- 
pointment or authority of the persons who 
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made such call, or the appointment of such 
purser ; provided, that in case of a change of 
purser pending the proceedings, the name of 
the purser for the time being may, by leave of 
the court in which the proceedings are pending, 
or of a judge or proper ofi&cer thereof, be sub- 
stituted for that of a person ceasing to be purser 
by death, resignation, or otherwise ; but no 
county court in the stannaries shall have any 
jurisdiction under this present clause in any 
case in which the sum sought to be recovered 
shall exceed fifty pounds, unless it shall be by 
law otherwise expressly provided. 

Sec. 10. Calls may be made in Cost-Book companies in the 
same manner as in incorporated and registered companies, 
i.e. i by the proper aathority, in the proper form, and for a pur- 
pose not improper. As long as these requisites are complied 
with, a caU will be valid sJthough some adventurers may 
disapprove of it, and a court of equity will not take upon 
itself to decide whether it ought or ought not to be made, 
but will leave that question to the decision of the share- 
holders themselves. (See Lindley on Partnership, 2nd 
edition, p. 628.) 

As to the authority for making a caU in a Cost-Book 
company, it has already been noticed that before the Stan- 
naries Act, 1869, the audit on which to base a call, and 
therefore the call itself, was invalid unless a majorily in 
value of all the adventurers ujere present at the meeting. 

But now, by sec. 10 of this Act, a majority in value of 
adventurers present at a meeting with special notice may, 
by a simple resolution, audit accounts and make a calL 

Calls m companies governed by the Companies Clauses 
Consolidation Act, 1845, are to be made by the company 
(sec. 22) where the special act is silent on the subject, and 
by Table A, clause 4, the directors of a company have the 
power to make caUs. The Companies Act itself is, how- 
ever, silent on this point, and leaves companies to arrange 
it by their own articles of association. 

A call must be made in the proper manner, which, ac- 
cording to the Stannaries Act, 1869, sec. 10, is "at any 
meeting of the company with special notice." Any irregu- 
larity in making a call renders it invalid, whether in a 
Cost-Book company or in a company of any other nature. 
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And it is for this reason that the provisions contained in 
sees. 26 and 27 of the Companies Clauses Consolidation Act, 
1845 and sec. 70 of the Companies Act, 1862, shortening 
the proofs in actions on calls, were found necessary. These 
provisions have been substantially incorporated into the 
13th section of the Stannaries Act, 1869. 

If a call is made for purposes not warranted by the con- 
stitution of a company, it will be invalid, and a court of 
equity will interfere, even at the instance of one single dis- 
sentientjshareholder, to prevent the making of such a call ; 
but the Court will never interfere to stop proceedings 
which, although they have a primd facie colour of irregu- 
larity, are so far within the limits of the powers conferred 
upon a company by its original constitution as to be capable 
01 being made regular by the vote of a meeting ; and for this 
reason, in the case of Bailey v. the Birkenhead, Lancashire, 
and Cheshire Junction Bailway Company (xii. Beav. 433), 
where in an amalgamated railway company, the share- 
holders were divided into three classes, and a shareholder 
of one class filed a bill on behalf of himself and all others 
of the class, stating that an unfair and unnecessary call 
had been corruptly made on that class, which some had 
paid, but the plaintiff had refused to pay, and praying that 
an account might be taken to ascertain the propriety and 
necessity of the call, and for an injunction, it was held 
that this was an attempt to induce the Court to interfere 
in the internal management of the affairs of the company, 
and a general demurrer to the bill was allowed, and the 
same principles have been acted upon in numerous other 
cases. 

Sec. 11. Prospective calls are perfectly valid in the case of 
incorporated and registered companies governed by the 
general Acts, but it must be remembered that one of the dis- 
tinguishing features of a Cost- Book company is the absence 
of any general system of credit. It has been already seen 
that the accounts of these companies were, by the custom, 
usually audited once in every two or three months, and 
that if it should appear at any one account that during the 
period which had elapsed since the last account debts 
had been incurred by the company, a call was voted 
to discharge those debts, but the purser or managing 
committee had no power to call up money prospec- 
tively in order to provide for casual emergencies which 
might happen between accoimt and account, such as 
damage to the shafts and machinery, nor oould they even 
obtain money for the purpose of paying the miners wages, 
although the pay-days occurred once in every month. In 
order to meet these intermediate emergencies, they were 
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obliged to borrow from the bankers, with what result as 
affected their right to reimbarBement by the company has 
been already noticed. 

Sec. 12. The Companies Clauses Consolidation Act, 1845, 
sees. 23 and 25, provides that lawful interest may be 
claim/ed upon a call from the day appointed for payment, 
and by table A, clause 6, interest at 5 per cent, is recover- 
able from the like date. 

It is not necessary to insert a special count for interest 
in the declaration (Southampton Dock Co. v. Kichards. 
1 Man. and (Sr. 448). 

The provision as to discount, contained in this section, is 
new in the history of partnership law. There is no such 
provision in the General Acts, or in table A. 

Sec. 13. Before the passing of this Act there were only two 
ways of recovering a call upon a member of a Cost-Book 
Company. First, there was the purser's petition; and, 
secondly, the merchant's action. 

It will be easy to show the impossibility of bringing an 
action at common law for calls in the name of the purser of 
the mine. 

The purser must either have shares in the mine or not. 
If he has shares he is a co-adventurer with the person 
proposed to be sued. If he has not, he is the agent of that 
person's co-advent^rers. By the common law no partner 
can sue his co- partner in respect of matters arising out of 
the partnership business and involving the consideration of 
the partnership accounts; such right can only be esta- 
blished by a bill in chancery, there being no satisfactory 
machinery for taking accounts at common law. Now 
the money paid on ac^ becomes, in a Cost-Book Company, 
part of the capital of the company, and the whole right of 
the CO adventurers of a person sued for a call to the money 
recovered, would depend upon an investigation as to the 
basis on which such call was made— that is to say, the 
state of the audit. Ajb a partner cannot sue a co-partner 
at law personally, so neither can he by his agent, and the 
case of Hybart v Parker, alluded to above, shows other 
reasons why a purser could not sue an adventurer in the 
names of his co-adventurers. 

By very ancient custom the purser of a mine is entitled 
to me a petition on the equity side of the Stannaries Court 
praying tnat the defaulter may be ordered to pay his calls, 
or that in the alternative of his refusing so to do, his shares 
may be sold. 

The writer understands that this plan of recovering 
calls was open to objection ; first, because it merely ope- 
rated in rem — ^that is, not against the defaulter person- 
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ally, but only against his shares ; and next, on account of 
the delay which was caused by the fact of the court's 
only sitting at stated intervals. It is believed that, under 
this process, it usually took three months at the least to 
recover a call. There are, however, certain provisions of 
the 18 Vict., c. 32, which authorize executioi^ for the 
balance in case the money produced by the sale of the 
shares is insufficient to satisfy the call, sees. 3, 10. 

The other process of compelling payment of a call — 
viz., merchant's action — involved a curious piece of legal 
subtlety. Every shareholder in a Cost- Book Company is 
at common law liable jointly with his co- shareholders* for 
all debts contracted in respect of the proper business of 
the partnership. Still, if judgment in an action at law 
should be obtained by a creditor against several part- 
ners, execution may be levied upon the estates of any one of 
them for the whole of the debt. The proper course for a 
partner to take, who is sued separately for a joint debt of 
the parnership, is to plead in abatement that other persons 
are jointly liable with him. But 3 and 4 Will, iv., c. 42, 
sec. 8, enacts that, *' No plea in abatement for the non- 
joinder of any person as a co-defendant shall be allowed in 
any court of common law unless it shall be stated in such 
plea that such person is resident within the jurisdiction of 
the court, and unless the place of retidence of such person 
shall be stated with convenient certainty in an affidavit 
verifying such plea." And the practice at common law, 
where there are several co-defendants is, that the plea 
should mention all that are not joined. (Day's Edition of 
the Common Law Procedure Act, p. 40.) In the case of a 
Cost book mine, if is evident that the shareholder could 
hardly ever comply with the Common Law practice. The 
shares are constantly being transferred from hand to 
hand, and it would usually be impossible to discover the 
requisite information within the time allowed for plead- 
ing by the practice of the Courts. The result was 
that, in the case of a single adventurer in a Cost-Book 
mine neglecting to pay a call, it was usual for a 
merchant who nad supplied goods to a mine to bring an 
action for the price of such goods against the defaulter 
singly. The action, of course, was really brought at the 
iastance of the purser of the mine. Judgment was ol - 
t lined in the action ^against the defaulter singly for the 
reasons above mentioned. Then the merchant creditor, 
acting as above stated in concert with the purser, might 
offer to stay execution in case the defendant would pay 
his call which, as the sum for which judgm^it was entered 
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up, of couTBO exceeded the amount of the call, the defen- 
dant, as a rule, was only too glad to do. 

This latter process was not only crooked and cumbrous, 
but was clearly capable of being made use of for the pur- 

Soses of oppression, and for all the above reasons it became 
esirable at the time when the Stannaries Act, 1869, 
was passed to provide some better means for the recovery 
of calls. 

Under the present section it is provided in effect that, 
after the passing of the Act, monies due upon calls shall 
be considered as debts to the company, and the purser of 
the company is empowered to sue for them in any common 
law courts of competent jurisdiction. The position of a 
purser, suing for calls under this section, is analogous to 
that of a public officer suing under the provisions of the 
Banking Acts. It has been already remarked that sach 
parts of the section as relate to the matter of the declara- 
tion, and the evideuce to be used at the trial are substan- 
tially taken from the Companies Clauses Consolidation Act, 
1845, and the Companies Act, 1862. Similar provisions were 
introduced into those Acts in order ^ save the waste of 
time and money which unnecessary proofs frequently entail 
in actions at the common law. 

It seems proper to say a few words here as to the nature 
of the debt created by a caiL 

Debts, other than debts of record, are of two sorts — 
specialty and simple contract debts. Specialty debts, 
agaiu, are of two kinds, viz., debts whereby the heirs of 
the debtors are bound, and debts whereby they are not 
bound. On the death of the debtor, specialty debts— that 
is, debts created by deed or, it appears, by statute, formerly 
took precedence of ordinary or simple contract debts in the 
administration of his estate. Again, under the Statute of 
Limitation, 3 & 4 Will. IV. c. 42, s. 3, a specialty debt is 
not barred till twenty years from the date of the cause of 
action, whereas a simple contract debt is, under the 12 
Jac. I. c. 16. s. 3, barred after 6 years. In the year 1833 
an Act was passed, 3 & 4 Will. £V. c. 104, whereby land 
held in fee simple, which was previously exempt from con- 
tribution to the payment of specialty debts by which the 
heirs were not bound, and simple contract debts, became 
liable in the course of administration of the estates of a 
deceased person in Chancery to the payment of all sorts of 
debts, only it was provided that in such administration 
the creditors by specialty debts by which the heirs were 
bjund, should take precedence over the creditors by 
spec'a ty debts by which the heirs were not bound and 
simple contract creditors. 
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By Stat. 32 & 33 Vict. o. 46, it is provided that in the 
administration of the estate of any person who shall die 
on or after the 1st of January, 1870, no debt or liability of 
such person shall be entitled to any priority or preference 
bv reason merely that the same is secured by or arises 
under a bond, deed, or other instrument under seal or is 
otherwise made or constituted a specialty debt : but all 
the creditors of such person, as well specialty as simple 
contract, shall be treated' as standing in equal degree and 
' be paid accordingly out- of the assets of such deceased per- 
son, whether such assets are legal or equitable : provided 
that the Act shall not prejudice or affect any lien, -charge, 
or other security which any creditor may hold or be en- 
titled to for the payment of his debt. 

It remains to be seen how the law as above stated afifects 
the question of calls upon members of Cost-Book Com- 
panies under sec. 13 of the Stannaries Act, 1869, so as to 
give them the chamctei of specialty or simple contract debts. 
In the case of the Cork and Bandon Railway Company 
V. Gk)ode, 13 C B. 826, it was held that the liability to 
pay a call under the Companies Clauses Consolidation Act 
being a liability created by statute, the money recoverable 
in respect of such call was to be sued for as a specialty 
debt. 

By sec. 16 of the Companies Act, 1862, it is provided 
that ** all monies payable by any member to the Company 
in pursuance of the conditions and regulations of the Com- 
pany, or any of such conditions or regulations, shall be 
deemed to be a debt due from such member to the Com- 
pany, and in England and Ireland to be in the nature of a 
specialty debt." 

And by section 75, which occurs in Part IV., or the 
winding-up part of the Companies Act, it is provided as 
follows : — 

"The liability of any person to contribute to the assets 
of a company under this Act in the event of the same 
being wound up shall be deemed to create a debt (in Eng- 
land and Ireland of the nature of a specialty)." 

Again, by sec. 199, under the beading "Application of 
Act to Unregistered Companies," it is provided that any 
partnership association or company, except railway compa- 
nies incorporated by Act of Parliament, consisting of more 
than seven members, and not registered under the Act, 
may be wound up under the Act, and all the provisions of 
the Act with respect to winding up shall apply to such 
company. 

The reason why, under sees. 16 and 75 of the Compa- 
nies Act, 1862, a call is expressly made a debt of specialty 
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is, that in the case usually called Robinson's Executors' 
case, reported VI. De G. Mac. and G., 672, a call was held 
to create only a simple contract debt. 

In that case a banking company was being wound up 
under the Winding-up Acts o! 1848 and 1849. A G. 
Kobinson, executor of J. P. Robinson, was placed on the 
list of contributories, and a call was made upon him. He 
resisted payment on the ground that the call in question 
was not a specialty but a simple -contract debt, and that 
the assets of his testator were exhausted in the payment of 
other simple contract debts. The matter having come before 
the Vice-Ghancellor Stuart on appeal from the Master, he, 
with the assistance of Mr. Justice Erie, gave judgment to 
the effect that the debt was one of simple contract. From 
this decision there was an appeal to the Lord Chancellor 
and the Lords Justices, and they in their judgment were 
assisted by Mr. Justice Creswell and Mr. Baron Martin. 
The decision was (although the Lords Justices Turner and 
Knight Bruce doubted) that the call was a simple contract 
debt. 

The reason of the judgment as explained by the Lord 
Chancellor Cranworth was that every shareholder as a 
partner was liable to every creditor to the full amount of 
his demand, and the sum raised by the Master did not 
represent any demand of the shareholders inter se, but the 
aggregate demand of all the creditors on the whole part- 
nership. The solvent shareholders were bound to make 
up this sum, hot by virtue of any engagement contained in 
the deed of settlement of the Company, but because, by 
the general rules of law, every partner is liable to the 
whole demands on the partnership— that is to say, that 
the money demanded by the call was really a debt owing 
to the compawifa creditors in the ordinary way of business, 
though enforced by the Master in Chancery under the 
covenant to pay calls contained in the deed of settlement 
of the company executed by all the partners, and the com- 
mon law judges in their judgment threw doubt upon the 
Cork and Bandon Railway Company v. Goode. 

Now, it appears to the writer that this judgment has an 
important bearing upon the section now under considera- 
tion, and that the following remarks upon it are not inap- 
propriate: — 

Assuming the decision to be good law, it is clear that, 
supposing the Companies Act, 1862, had never been passed, 
and it had been necessary to wind up a Cost-Book Com- 
pany imder the old Winding-up Acts, monies due upon 
ciJls would, under the present section, have had to be 
recovered as simple contract debts, but it would seem that 
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if tliere were no winding up, but a shareholder were sued 
by the purser under this section for non-payment of a call 
voted for purposes other than the immediate payment of 
debts — a prospective call, for instance — the reasoning of 
Lord Cranworth in Robinson's executor's case would not 
apply, and that unless the Cork and Bandon Railway Com- 
pany V. Goode had been, overruled, it must have been held 
that the call Vas a specialty debt. 

Now, how is the law altered by the Companies Act, 
1862? Only in respect of winding up. This is indeed 
clear from the sections themselves above cited ; but it has 
been decided, in the recent case of Muggeridge v. Sharp 
(L. R. 10, Eq. 443), upon a review of the above sections by 
the present M. R., that the liability of a shareholder of 
a company not registered under the Act of 1862, but wound 
up under it, to contribute to the assets of the company, is 
in the nature of a specialty debt. 

Unregistered companies only come under the Companies 
Act for the purposes of winding up, and sec. 16 of that 
Act cited above has nothing to do with them. 

From what has been above written it will appear that if 
a call is made against a member of a Cost-Book Company 
under section 13 of the Stannaries Act, 1869, in a tuinding 
up, the call will constitute a specialty debt, but that if it 
be not made in a winding up it might, on the authority of 
Robinson's executor's case, be hela to be a simple contract 
debt, though the writer's opinion is that that case too 
would, if strictly criticised, be held to have reference only 
to windings up, and that, in spite of it, calls made while 
the company was a going concern, for purposes other than 
the payment of debts, would be held to be within the 
principle of the Cork and Bandon Railway Company v. 
Goode, if that case is good law. and therefore to constitute 
specialty debts. 

It is hardly necessary to call the reader's attention to 
the fact, which will be referred to hereafter, that under 
sec. 81 of the Companies Act, 1862, the Vice-Warden of 
the Stannaries has power to wind up under the provisions 
of that Act any company working a mine within the Stan- 
naries. 

The following conclusions result from what has been 
above written on the subject of sec. 13 as to the question 
of a call being a specialty or simple contract debt : — 

1. That where a call is made upon a shareholder in a 
Cost-Book Company without a winding up, it is a specialty 
debt, and cannot be barred by the lapse of less than twenty 
years [that is, assuming Robinson's executor's case not to 
go 80 far as to make it a simple contract debt, and the 
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Cork and Baudon Railway Company v. Goode to be sound 
law]. 

2. That where a call is made upon a shareholder in a 
Cost-Book Company in a winding up under the Companies 
Act, 1862, whether compulsory or voluntary, the debt 
created thereby, is at any rate since the case of Muggeridge 
Y. Sharp, a debt of specialty. 

8. That the question whether it be a debt of specialty or 
simple contract is of no importance to the shareholders 
inter se, where the call is made in the winding up of a com- 
pany, since all the shareholders are in the same position as 
regai^ds the nature of the claim of the company against 
them. 

4.. That the question whether it be a debt of specialty 
or simple contract may still be very important as regards 
the administration of the effects of a deceased shareholder 
whose estate may be liable to pay the call. 

(a). Because the Acts relating to specialty debts have 
not in any way modified their superiority to simple con- 
tract debts as regards the Statutes of Limitation. 

(b). Because calls may still be owing to various Cost- 
Book mining companies by the estates of deceased share- 
holders who died oefore the year 1870, and in every such 
case a call made under the Stannaries Act, 1869, if a 
specialty debt binding the heir, would take precedence 
over specialty debts not binding the heir, and all simple 
contract debts, as far as regards satisfaction out of the 
debtor's real estate ; and if a specialty debt, whether bind- 
ing the heir or not, would take precedence of all simple 
contract debts as regards satisfaction out of the debtor's 
persona] estate. 

To which it may be added that a call under the Compa- 
nies Act, 1862, is a specialty debt binding the heirs (Buck 
V. Robson, L. R. 10, Eq. 629), though it is doubtful how far 
this case would affect a call under sec. 13 of the Stannaries 
Act, 1869. 

The estate of a deceased shareholder is liable to pay all 
calls made before his decease, and also all caUs made after 
his decease, if he continues the registered owner of the 
shares and has entered into a contract to pay such calls as 
may be made on his shares (Lindley on Partnership, 2nd 
edition, 640, 641). 

This results from the general principle that, with respect 
to personal claims founded upon any obligation, contract 
debt, covenant, or other duty, the right of action to which 
the testator or intestate might have been liable during 
his lifetime survives his death, and is enforceable against 
his executor or administrator (Williatos' Executors, 6th 
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ed., 1590). It is not necessary, in order to make the 
executor liable, that he should be named in the contract 
sought to be enforced against him (Lindley, 641; Williams, 
1691, 1592). 

In matters strictly personal to ^e deceased, as the case 
of an author undertaking to compose a book and dying 
before he has finished it, the executors are discharged from 
the contract (Williams, 1 593), that is, supposing the tes- 
tator committed no breach in his lifetime. 

But when it is said the executor is liable to discharge 
his testator's debts, it is meant that he is liable so far as 
he has assets of the testator available for the purpose. If, 
however, he become a shareholder by having his name 
registered in the place of his testator (which by the con- 
stitution of some companies he is obliged to do for the 
purposes of transfer), the company will hold him liable to 
pay the calls out of his own pocket, and leave him to 
arrange for compensation as best he may with the beneficial 
owners of the testator's property. By the Companies Act, 
1862, provision is made for transfers by executors though 
they may not be themselves members of the company (sec. 
24, and see Table A, 12 — 16) ; and see on the whole sub- 
ject Lindley, 640, 641, 1038, 1039). 



Transfer of sliares. 

14. A company shall not be bound to rt- 
cognize a transfer of a share until all calls traiwfe"* ** 
made in respect of such share, with interest 

and expenses, have been paid. 

15. A company shall not be bound to re- ^ , , 

Tr&nBrBr of 

cognize the transfer of a fractional part of a fractional 

cliQT>a partHOf 

snare. shares. 

Sees. 14 — 1.5. In ordinary partnerships it is not open to 
a member of the association to transfer his share without 
the consent of his co-partners, whose right to choose a new 
associate is generally expressed by the words ** delectus 
personas." On the other hand, it is part of the nature of a 
Cost-Book company that any member of it can transfer his 
shares without consulting his co-adventurers. This right 
is, however, qualified by sec. 35 of the Stannari&s Act, 
1869, in the cases therein mentioned. 
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Shares in Cost-Book companies are usually transferred 
by a note in writing from the transferor addressed to the 
purser of the mine, requesting him to enter the name of the 
transferee in the Cost-Book in the place of him the 
transferor. This notQ is usually followed by a note from 
the transferee requesting the purser to enter his name in 
the place of that of the transferor. Sometimes there is 
but one note, and that is signed by both parties. In the 
case of Northey v. Johnson, 19, L. T., 104, Q. B. 1862, it 
was held that shares in a Cost-Book company might pass 
by a parol contract. Such shares are not interests in laud, 
but only interests in the profits of the undertaking (Wal^ 
son V. Spratley, 10 Ex. 222 ; Hayter v. Tucker, 4 K. and 
J. 248). 

By 33 & 34 Vict., c. 97, schedule, title Transfer, a Qd, 
stamp duty is imposed upon any request or authority to 
the purser, or other officer, of any mining company con- 
ducted upon the Cost-Book system to enter or regis- 
ter any transfer of any share, or part of a share, in any 
mine, or any notice to such person or officer of such 
transfer. 

By sec. 128 of the same Act it is provided — 

(1 . ) The duty upon a request, or authority, to the purser, or 
other officer, of a mining company conducted on the Cost- 
Book system, to enter or register the transfer of any share, 
or any part of a share, of tne mine, and the duty upon • 
notice to such purser or officer of any such transfer maybe 
denoted by an adhesive stamp, which is to be cancelled hy 
the person by whom the request, authority, or notice, la 
written or executed. 

(2.) Every person who writes or executes any such 
request, authority, or notice, not being duly stamped, and 
every purser or other officer of any such company who in 
any manner obeys, complies with, or gives effect to, any 
such request, authority, or notice, not being duly stamped, 
shall forfeit the sum of twenty pounds. 

Shares in companies governed by the Companies Clauses 
Consolidation Act, 1845, are personal estate (sec. 7), and 
are transferable by deed only, and a form of transfer is 
given in the schedule (B) to that Act. 

By the Companies Act, 1862, the shares, or other 
interest of any member in a company under that Act, 
are personal estate (sec. 22), and are capable of being 
transferred in manner provided by the regulations 
of the company. Table A contains a form of trans- 
fer (clause 9), and requires it (clause 8) to be executed 
both by the transferor and transferee. The writer 
is unaware that any decision has pronounced that the 
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word eocecuted here implies that tbe transfer must be by 
deed. 
Whether a share in an incorporated or registered com- 

Eany is transferable at the will of the owner for the time 
eiog, or whether its transfer requires the consent of the 
other shareholders, or of the directors of the company, 
depends upon the constitution of each company (see Lind- 
ley, 2nd Ed., 700). 

Table A is silent upon this subject except that by clause 
(10) it is p^o^'ided that the company may decline to register 
any transfer of shares made by a member who is indebted 
to them. 

Transfers of fractional parts of shares are not recognized 
by the General Acts or Table A. The writer is unaware 
wnether they were, or were not, formerly recognized under 
the Cost-Beok system. From the language of sec. 128 of 
the Stamp Act, quoted above, it would seem that they 
were. 



Forfeiture of shares, 

16. If a shareholder fails to pay a call on Notice on 
the day appointed for payment thereof, the paywii. 
company may at any time thereafter, during 

such time as the call remains unpaid, serve a 
notice on him requiring him to pay such call, 
with or without interest and any expenses 
that may have accrued by reason of such non- 
payment, and stating to the effect that in the 
event of nonpayment in accordance with the 
notice the share in respect of which such call 
was made will be liable to be forfeited. 

17. If the requisitions of any such notice as Porfeitnre 
aforesaid are not complied with, any share in pS/"^""^® ^ 
respect of which notice has been given may at 

any time- thereafter, before payment of all calls, 
interest, and expenses due in respect thereof 
-has been made, be forfeited by a resolution of 
the company to that effected passed at a meet- 
ing with special notice. 
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saie^of for- 18. Any share so forfeited shall be carried 
shaies. to an account to be called " The Account of 
Forfeited Shares," and shall be deemed to be 
the property of the company, and may be dis- 
posed of in such manner as the company thinks 
fit; and any shareholder may purchase any 
such share if sold. 
SSefture**' ^^' ^ statutory declaration in writing by the 
Ac. purser of a company that the call in respect of 

a share was made, and notice thereof given, 
and that default in payment of the call was 
made, and that the forfeiture of the share was 
made by resolution of the company to that 
effect, shall be suflScient evidence of the facts 
therein stated as against all persons entitled to 
such share, and such declaration, and the re- 
ceipt of the purser for the price of such share 
if ■ sold, shall constitute a good title to such 
share, and the purchaser shall be entered in the 
cost-book as a shareholder in respect of the 
share, and thereupon he shall be deemed the 
holder of such share, discharged as against the 
company from all calls due prior to such pur- 
chase, and he shall not be bound to see to the 
application of the purchase money, nor shall 
his title to the share be affected by any irregu- 
larity in the proceedings in reference to such 
sale. 
nobJdth* 2^- -^^y shareholder whose share has been 
sunding forfeited shall nevertheless be liable to pay 

forfeiture. n n • j. . j -ii 

all calls, interest, and expenses payable on 
or in respect of the same at the time of for- 
feiture. 

Sees. 16 — 20. These sections are substantiaUy taken from 
table A, el. 17 — 22. Provisions of a similar kind are found 
in the Companies Clauses Consolidation Act, 1845, 29 — 35, 
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- with the difference that the latter Act -does not prescribe any 
way of dealing with the forfeited shares except sale, and 
provides that the declaration of forfeiture must be con- 
firmed at a general meeting of the company, and that no more 
shares shall be sold than are sufficient to cover the amount 
of the arrear of fcalls and interest, together with the 
expenses of the sale and forfeiture, and that upon payment 
of the above before sale the forfeited shares shall revert. 
Moreover, by both table A, and the Companies Clauses Con- 
solidation Act, 1845, the power of forfeiture is given to the 
directors whereas here it is given to the company to be 
exercised by a resolution. The reason of this will be clear 
to any one who has studied the constitution of Cost-book 
companies and does not require further notice. 

Neither in ordinary partnerships, nor in incorporated and 
registered companies, is there any common law right (in 
the absence of express provision by the articles) to forfeit 
the shares of defaulting associates. Tn the case of Hart v. 
Clarke, 6 Ho. Lo. Ca 633, mentioned above, an attempt was 
made to show that such a right existed in Cost Book com- 
panies by custom, but it was held that the evidence adduced 
in the cause was insufficient to prove the existence of any 
such customary right. 

In the case of companies having special acts incorpo- 
rating the Companies Clauses Act, 1863, forfeited shares 
which cannot be sold may be cancelled. 

The provisions of sec. 19 are framed for the purpose of 
enabling forfeited shares to be re-issued, and protecting 
purchasers from the risk of having their titles defeated 
through some irregularity in the forfeiture. 

Great care must be taken in the case of forfeiture of 
shares that the right be exercised with strict regularity. 
Courts of equity lean against forfeitures of all sorts, as in 
the parallel cases of mortgages, bonds, leases with clauses 
of re-entry, &c., and slight circumstances will cause them 
to interfere and avoid ^rfeitures of shares, though not if 
the forfeitures have been duly put into force. 

« 

Belinquishment of shares,^ 

21. Where a share in a company is relin- Disposal of 
quished, it shall be carried to an account to ^^^"^^ 
be called **The Account of Eelinquished 
Shares," and shall be deemed to be the pro- 
perty of the company, and may be disposed 
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of as the company thinks fit, and any share- 
holder may purchase any such share if sold. 
SeStto^bS" ^^* ^v®^ relinquishment of a share shall 
in writing, be by noticc in writing delivered to the purser, 
but a company shall not be bound to recog- 
nize the relinquishment of a fractional part of 
a share. 
reiinqSuV ^B. A statutory declaration in writing by the 
ment, Ac. purscT of a company that a share has been 
relinquished shall be sufficient evidence of the 
facts therein stated as against all persons inte- 
rested in the share, and that declaration, and 
the receipt of the purser to a purchasei; of the 
■ share for the price thereof if sold, shall consti- 
tute a good title thereto, and the purchaser 
shall be entered in the cost-book as a share- 
holder in respect of the share, and thereupon 
he shall be deemed the holder thereof, dis- 
charged as against the company from all unpaid 
calls, interest, and expenses due to the com- 
pany in respect thereof accrued before his pur- 
chase, and he shall not be bound to see to the 
application of the purchase money, nor shall 
his title to the share he affected by any irregu- 
larity in the proceedings in reference to such 
sale. 

Sees, 21 — 23. It should be perfectly understood, and has 
been explained above, that, in the absence of express 
agreement to that effect, a share, either in a common 
law partnership or in an incorporated or regis- 
tered company, cannot be surrendered except with 
the consent of aU the shareholders ; moreoveJ, nei- 
ther the Companies Clauses Consolidation Act, 1845, 
nor the Companies Act, 1862, nor the table A to 
that Aet, contain any provisions as to relinquishment 
of shares. However, the Companies Clauses Consoli- 
dation Act, 1863, quoted above (which applies to all 
companies which have a special act incorporating that 
Act), provides, see. 9, that *' the company may from time 
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to time accept on snch terms as they think fit surren- 
ders of any shares which have not been fully paid up/' 
and sec. 10, that ''the company shall not pay or refund to 
any shareholder any sum of money for or in respect of the 
cancellation or sureuder of any share." On the whole sub- 
ject of relinquishment in a Cost-Book mine, see introduc- 
tory chapter on the Cost- Book system. 

It was not formerly necessary that the notice of relin- 
quishment should be in writmg (Northey v. Johnson, 
iupray p. 92.) 



Sale of mine, 

24 Without preiudice to the landlords, les- Power of 
sors, or others having any estate, charge on, &c, as going 
or interest in the land in which the mine is ®°'^°«™- 
situate, or to the creditors, and their customary 
lien on the saleable machinery and materials be- 
longing to the company, a company shall have 
power, by a special resolution to which three 
fourths in value of the shareholders shall con- 
sent, either in writing or at a meeting, to sell 
and dispose of the machinery and materials 
belonging to the <5ompany with or without the 
legal or equitable interest of the company in 
the leases or sett on which any mine belong- 
ing to the company is worked, as a going 
concern, provided that every such sale shsJl be 
by public auction, and that due notice of the 
intended sale be given by public advertise- 
ment in some local newspaper, and in some 
public journal or newspaper specially relating 
to mining companies, for two successive weeks 
before the sale. 

Sec. 24. The interest commonly granted by the owner of 
the soil in which a mine is situate to the persons undertaking 
to work the mine, is called a sett. A sett may either be an 
actual lease of the soil or a mere licence to enter upon the 
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« 

land and work for minerals. It is sometimes difficnlt to 
determine upon the construction of the instrument creating 
the interest in question, whether it was intended to operate 
as a license or a lease. The same question, indeed, frequently 
arises upon the construction of agreemeuts for leases (as to 
which see Davidson's Conveyancmg, 2nd £d., vol. v., part 
1, page?) — viz., whether posaession of the soil for a limited 
period was meant to pass. 

A licence to come upon another man's land, and do some- 
thing which does not amount to conferring any interest or 
property on the licencee, can be created by parol and is 
revocable, but a licence to come upon land and do some- 
thing which necessarily means that some profit or property 
is to be conf err^ upon the licencee [as a licence to enter on 
lands and work for and win minerals] passes an incorporeal 
hereditament in the soil, and can only be created by deed 
and is irrevocable (Wood v. Leadbitter, 13 M. and W., 838.) 

The usual custom within the Stannaries in the case of 
mines being worked upon the Cost- Book principle is for the 
landlord to grant a licence to two or three persons by name, 
who enter into covenants for the payment of dues, proper 
working of the mine, and the doing of other things usually 
undertaken by the grantees of mining setts. These 
persons are, it is true, trustees for the body of the 
adventurers in the Cost-Book company, though not so 
as to give them any interest in the land. Hay ter v. Tucker, 
H. K. & J., 243 {supra, p. 92) ; but the fact does not appear 
upon the face of tne sett, and the landlord looks only to 
tne trustees for the performance of the covenants, and 
there is no privity between him and the company as such. 
Therefore, in the case of a winding up. a distress by the 
landlord for rent in arrear cannot be stopped under the 
provisions of the winding-up part of the Companies Act, 
1862. (See In re The Exhall Mining Company limited, 
L. J. 33, ch. 595.) Nor are arrears of rent an equitable 
debt due from the company to the landlord — Walters v, 
the Northern Coal Mining Company, L. J. 25, Ch. 633. 

It has been already stated that, previous to the passing 
of the present Act, one of the customs relating to the 
management of Cost-Book mines was understood to be 
(though the writer apprehends it was never strictly pix)ved) 
that, although the machinery and materials of a mine 
might be put up for sale by the vote of a majority in value 
of tne shareholders present at a meeting, it was necessary in 
order to pass a valid vote for the sale of a mine sett that a 
majority in value of all the sJiareholders in the mine should 
have been present. 

This was found to be a great inconvenience, for although 
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the Court had power to sell the setts in a winding-up, it 
often happened that, for reasons similar to those which as 
above stated obstructed the audit, it was impossible to sell 
the whole mine as a going concern. Attempts used to be 
made to get over the difficulty by summoning a series of 
special meetings, and sending round circulars to share- 
holders calling upon them to'dissent within a given time or 
in the alternative be bound by the sale, but this was 
considered unsafe, and the present section was thought 
necessary. 

Since many setts contain provisions against assignment 
without the consent of the landlord, it was thou^t well 
to protect him and other persons having estates, charges, 
and interests, in and upon the land in which the mine is 
situate, from being obliged to concur in the sale of a sett. 
There is also an ancient custom by which creditors have a 
lien on the machinery and materials of a mine for the value 
of goods supplied to the adventurers, such lien is likewise 
protected by this section. 

Winding up. 

25. On a company being wound up in the oMtebUity 
court of the vice-warden or any other court, a ^f past 
former shareholder, notwithstanding the provi- holders, 
sions contained in the Companies Act, 1862, 
Part 8, .section 200, shall not be liable to con- 
tribute to the assets of the company if he has 
ceased to be a shareholder for a period of two 
years or upwards before the mine has ceased 
to be worked or before the date of the winding- 
up order. 

Sec. 25. There are two methods by which a person who 
has once had shares in a Cost-Book company may cease 
to be any longer a shareholder therein. 

(1.) By relinquishment, the nature of which has been 
explained above. 

(2.) By transfer. 

If he get rid of his shares by either of the above methods 
he will escape aU future liability. This may be said to 
result both from the customs of Cost-Book and from the 
common law. 

But the question how far his liability is determiDed in 

F 
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in respect of past acts requires to be looked at a little more 
narrowly. Before entering on this subject the reader must 
be reminded of what has been already stated — y\z., that 
where no express custom is applicable to the management 
of a Cost-Book company, in respect of matters of detail, 
those matters must be regulated by the common Law of 
England. 

By the common law any member of a partnership is 
liable in respect of acts and obligations done, and con- 
tracted while he is a member, but not in respect of subse- 
quent acts and obligations, provided proper notice be given 
of his retirement to persons having dealmgs with the part- 
nership. 

By sec. 38 of the Companies Act, 1862, it is provided 
as follows : — 

" In the event of a company formed under this Act 
being wound up, every present and past member of such 
company shall be liable to contribute the to assets of the 
company to an amount sufficient to pay off the debts 
acd liabilities of the company, and the costs, charges, 
and expenses, of the winding up, and for the payment of 
such sums as may be required for the adjustment of the 
rights of the contributories amongst themselves with the 
qualifications following (that is to say) — 

" (1.) No past member shall be liable to contribute to the 
assets of the company if he has ceased to be a member for 
the period of one year and upwards prior to the commence- 
ment of the winding np. 

" (2.) No past member shall be liable to contribute in 
respect of any debt or liability of the company contracted 
after the time at which he ceased to be a member. 

(3.) No past member shall be liable to contribute to the 
assets of the company unless it appears to the Court that 
the existing members are unable to satisfy the contribu- 
tions required to be made by them inpursuance of this Act. ** 

In the case of winding up Cost-Book companies there is 
no modification, statutory or otherwise, to exclude the 
common law principle applicable to the liability of a past 
shareholder, that is, except so far as the present section 
provides a shorter period of limitation than exists in the 
case of common law partnerships, the only other statutory 
enactment which is capable of being interpreted so as to 
meet the point in question, being sec. 200 of the Companies 
Act, 1862, which merely states that, in the event of an 
unregistered company being wound up, every person shall 
be deemed to be a contributory who is liable at law or in 
equity to pay or contribute to the payment of any debt or 
liability of the company, or to pay or contribute to the 
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payment of any sum for the adjustment of the rights of 
the members amongst themselves, or to pay or contribute 
to the payment of the costs, charges, and expenses of wind- 
ing up the company. 

By conmion law any person transferring a share in a 
commercial undertaking passes it as it stands, and the 
transferee, in the absence of express agreement to the con- 
trary, becomes liable, as between himself and his trans- 
feror, to all the debts owing by the partnership at the 
time of the transfer (Capes' Executor's Case, 2 De G. Mac. & 
G., 662). 

It does not, however, at aU follow that the transferor 
gets rid of his liability to existing creditors by the mere 
act of transfer. At the time the debts were contracted it 
is fair to suppose that the creditors looked to and trusted 
the then members of the concern, and that, unless they 
accepted the transferee as their debtor in the place of the 
transferor by what is called ** novation," they still have a 
right to hold the transferor liable, although he may well 
claim to be indemnified by the transferee in case he (the 
transferor) should be called upon to ^ay anything. 

It is apprehended that these principles are applicable to 
the transfer of shares in Cost-Book companies, and that 
(since sec. 38 of the Companies Act. 1862, is only applicable 
to companies formed under that Act) whenever a Cost- 
Book company is wound up under Part VIII. thereof, strict 
common law principles (except so far as modified by the 
Cost-Book customs) will determine the liability of the 
respective classes of shareholders. It is obvious that the 
application of such principles will involve questions of 
much nicety, which must be dealt with as they arise, and 
it would be idle to attempt to forecast them all here. 

Before the present Act the writer imderstands that it 
was usual in windine up a Cost-Book company to make 
out two lists of shareholaers, viz., A — shareholders at the 
date of the winding up order, and B — shareholders who had 
left the company at any time less than six vears previous 
to that date, the period being determined by the Statute 
of Limitation applicable to simple contract debts. What- 
ever view may have been taken as to the relations of trans- 
feror and transferee respectively to the creditors of the 
concern whose debts existed at the time of a particular 
transfer, it was the rule in the winding up of Cost-Book 
companies in the Stannaries Court never to hav^ recourse 
to Class B if Class A^ were able to discharge the liabilities 
of the company. It is apprehended that, in ascertaining 
the liability of a B shareholder, it was and still is necessary 
to take a separate account in every particular instance of 

F 2 
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retirement, having regard to the date of such retirement 
and the debts then owing. Such accounts might well have 
become very complicated and embarrassing if extending 
over the full period of six years, and the difficulty is not 
materially lessened by the fact of the period of limitation 
being now shortened to two years. The writer nevertheless 
considers that such must be the necessary practice. 

It is appropriate here to remark that considerable dis- 
cussion has of late taken place in Chancery on this very 
matter — viz., the liability of a B shareholder in a com- 
pany formed under the Companies Act, 1862, the late Lord 
Justice GifTard having held, in the case of In re Accidental 
and Marine Insurance Corporation ex parte Briton Medical 
and General Life Association (L. K. V., Ch. 428) that the 
contributions of Class B are to be paid in an aggregate sum 
and distributed among all the creditors of the company 
pari passu, and the present full Court of Appeal having in 
another case thought that the pr<%eed3 of the calls made 
upon Class B were to be paid to the old creditors in prefer- 
ence to the subsequent creditors, and that, if necessary, 
the separate accounts above mentioned would have to be 
taken {In re Blakely Ordnance Company, Brett's Case, 
L. R. VI., Ch. 800), and see In re Oriental Commercial 
Bank. Morris' Case, L. R. VII., Ch. 200. 

The writer, however, submits that, whatever may be the 
result of these cases, they have nothing to do with Cost- 
Book companies, the only argument used in them against 
the common law method of taking the account, which has 
been sketched above, being that the company is the crea- 
ture of the statute, and that the liability of the past 
shareholder only accrues by reason of sec. 38 of the Com- 
panies Act, 1862, and that in determining by what process 
the liability is to be discharged, one must not look outside 
that Act. 

The present section of the Stannaries Act, 1869, on the 
contrary, assumes that the liability accrues by custom or 
common law, and only affects to limit it in point of time. 

It is also to be remarked that since the liability in Cost- 
Book mining companies is unlimited in point of amount, it 
is less likely that recourse should be had to Class B in 
winding up such companies than would be the case with 
companies incorporated or registered with limited liability. 
The liability of members of companies working under the 
Companies Clauses Consolidation Act, 1845, is always 
limited, that of members of companies working und^r the 
Companies Act, 1862, may or may not be limited, accord 
ing as such companies are registered with limited liability 
or not. 
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Wages of Miners. 

26. On a company formed for or engaged in wages of 
working a mine (including a company regis- ^^^^'^' *°- 
tered under any of the Joint Stock Companies 
Acts) being wound up in the court of the vice- 
warden or any other court or otherwise, the 
.date of the winding-up order having been not 
earlier than two months after the passing of 
this Act, then and in every such case the 
amount (if any) due at the date of the wind- 
ing-up order to miners, artizans, and labourers 
employed, wholly or in part, in or about the 
mine, in respect of their wages or other earn- 
ings in relation to the mine, not exceeding 
three months' wages or earnings to each such 
person, shall be paid in priority to aU other 
debts of the company. 

Sec. 26. It was decided by the present M. K. that the 
provisions of the Bankrupt Law Consolidation Act, 12 & 
13 Vict., c. 106, sec. 108, which gives to servants or 
clerks of bankrupts a preference of three months' wages 
or salary not exceeding £30, have no application to the 
case of winding up a company under the Companies Act, 
1862 {In re General Eolling Stock Company, Chapman's 
Case, L. E. 1 Eq. 346). And it foUows that no analogy 
can now be drawn between bankrupt individuals and 
insolvent companies, so ajs to give clerks or servants of 
the latter any Detter position in reference to sec. 32 of the 
Bankruptcy Act, 1869. 

The loUowing, which is submitted to be a substantially 

accurate account of the system by which mining laboiu* is 

conducted within the Stannaries, is taken from the Encydo- 

pcedia Britannica, published at Edinburgh in 1858, title, 

, ** Mines and Mining" : — 

** It remains to explain the peculiar system by which 
mining labour is conducted in Cornwall. The two great 
classes of work-people consist of the surface men and the 
underground men, the latter being about three to one as 
compared in number with the former, and beiug again 
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divided into two strongly-defined classes, called prorin- 
cially **tutwork men** or "tut men." and "tributers." 
*' Tubmen'' are simply excavators paid at a fixed rate per 
fathom. Their undertaking is to bring to the surface so 
much material, whether ore or mere '^ stuff/' at the agreed 
price. Such men are necessarily the first labourers in a 
Toine, as they sink the shafts and drive the levels. They 
form a party or gang, consisting of several persons, 
and each party is divided into three gangs, each gang 
working eight hours at a time, the whole number thus 
taking their turns in the twenty-four hours. The price at 
which they ar« set to work is the only subject of dispute. 
The work is given out by the officers of the mine at a price 
per fathom, which the tut- men are to bid for. 

"They bid with a real or supposed knowledge of the 
nature of the ^ound, and the party offering to take it at 
the lowest price secures the work. To fulfil their task 
they require the use of machinery to raise the excavated 
matter to the surface, and they are allowed to use the 
machinery on the ^ound at a certain rate of charge, to be 
deducted from their earnings. Other deductions are made 
for candles, powder, safety-fuze, smith's costs, &c. 

** The tributers do not work for fixed wages of so mnch 
per fathom, but become, by a peculiar arrangement, part- 
ners of the mine as regards the portions or "pitches *' which 
they respectively undertake. The pitches are the rectangular 
portions into which the part of the mine containing the 
lode is divided. The method of arranging the excavation 
of these is as follows : — A mine )ias its regular " setting 
day," on which the captain of the underground work meets 
the tributers at a fixed time and place. A mining auction 
now takes its course, the captain acting as auctioneer and 
partly as appraiser. Particular pitches are named and put 
up by the captain. The tributers who form the bidders 
have, it is presumed, studied the character and metallic 
prospects of each pitch, and their knowledge and skill is 
now brought into exercise and competition. They are now 
about to agree to ^et the ores in the pitch in question, to 
break them, to raise them to the surface, and pay for the 
whole process of dressing them, if required, and bringing 
them into fit condition for the smelter. It is evidently the, 
object of the captain to set each pitch at the lowest price 
so that his aim is the reverse of that of an ordinary auo' 
tioneer ; and as the captain represents the proprietors, his 
interest is to secure the extraction of the ore at the smallest 
payment. The tributer will bid in proportion to his idea 
of the richness or the poverty of the pitch put up ; if rich 
in metal, his labour will of course be less than if poor, and 
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his reward greater. Quality and quantity of metal will 
regulate his offer. For example, lie may offer to work the 
pitch put up, if rich in ore, at five shillings in the pound, 
that is to say, five shillings deducted from ever^ pound's 
worth of ore raised to the surface, such being his tribute, 
and hence the name of trUmter, If the pitch seem poor in 
ore, he may not take it under thirteen shillings in the 
pound ; and the prices offered vary from one to thirteen 
shillings in the pound. The whole setting is generally 
arranged without much difficulty or difference. The pitches 
are set in this manner for two months at a time. 

*'When the tributer proceeds to work in the manner 
previously described, he discovers the value of his bargain. 
If he finds the pitch much poorer than he expected, two 
months will terminate his bad bargain ; if much richer, 
two months will terminate the bad bargain of the captain. 
If the tributer find his pitch to turn out extremely poor, 
he may throw up his agreement at the end of one month 
or previously, by paying a fine of twenty shillings. The 
preference is given to men best known and longest estab- 
lished in the mine. There are great and mutual advan- 
tages in this plan of conducting the raising of ores ; and 
although the tributers are often disposed to complain, yet 
it may be doubted if any other equally beneficial and equi- 
table mode of carrying on the work could be devised." 

It must be added that there are in most mines a class of 
labourers working for monthly, weekly, or daily wages, as 
the case may be, who go under the provincial name of 
** stem-men." 

The winding-up clauses of the Companies Act, 1862, do 
not give any preference to clerks, servants, or labourers, 
althoug^h imder the Bankruptcy Acts, as above stated, it is 
otherwise. 

A creditor who has supplied goods or materials to and for 
the use of a mine has not omy a right of action for the 
price of such goods and materials against any member 
of a Cost-Book partnership working the mine in question, 
but also by ancient custom a lien upon the ores, nalvans, 
machinery, materials, and other effects upon or about the 
mine and works thereon, which right can be enforced by 
a suit on the equity side of the Stannaries Court asainst 
the purser of the mine, praying that the purser, on behalf 
of the adventurers, may be aecreed to pay the price of the 
goods in question, or that the ores, &c., mav be sold in 
satisfaction of the debt, and a working miner has a similar 
lien for his wages. 

From the very nature of the contracts between em- 
ployers and employed which have been sketched above, 
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a peculiar hardship falls upon the miner. In tribute bar- 
gains, at any rate, if not in tutwork, an arrear of pay is 
certain to be owing to him at all times. This results from 
the fact that his share of the ore raised during the month 
in which his bargain is current cannot possibly be ai^cer- 
tained until some estimate can be formed of its value, and 
such estimate is dependent on the price fetched at the 
periodica] sales of metals. The writer is informed that in 
effect the share of the tributer in the ore raised, pursuant 
to a contract entered into on the Ist of January, would not 
be ascertained until near upon the end of February, taking 
these two months merely as a specimen. And, in fact, it 
might so happen that the arrear is spread over even a longer 
period, and this is the reason why the section now under 
consideration, while upon ceneral principles it places work- 
ing men in the same position as regards a bankrupt com- 
pany as imder the Bankruptcy Acts they would be in 
respect of claims upon a bankrupt individual, provides, in 
order to give a suitable margin, that they may claim a pre- 
ference for arrears of wages or earnings extending over a 
period of three months. 

It must be added, in fairness to the employers, that 
there is an ancient system called " subsist," by virtue of 
which advances are made by the purser to tutwork and 
tribute men on account of their coming shares in the proiit^ 
of their bargains, but that the system is a voluntary one 
on the part of the shareholders, and the working miners 
have no means of enforcing its application. 
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Procedure of the Court 

27. Whereas since the passing of the Act ^.^^^ftL 
eighteen Victoria, chapter thirty-two, for court, 
amending and extending the jurisdiction of 
the Court of the vice-warden, and of the 
Companies Act, 1862, the experience of the 
Court has suggested the expediency of some 
amendment of the provisions of those Acts, so 
far as they relate to the Stannaries and the 
jurisdiction of the Court: Be it enacted, that 
all afl&davits, afi&rmations, and declarations 
shall be available in suits, causes, and matters 
in the Court, although not sworn, made, and 
taken by or before a Commissioner of the 
Court; provided the same shall have been 
sworn, made, or taken ^by or before any Com- 
missioner authorized to administer oaths in the 
superior courts of equity or of common law in 
England or Ireland, or in the Isle of Man or 
the Channel Islands, or by the ofl&cers exer- 
cising like powers to administer oaths in Scot- 
land, or by any of the courts, judges, or other 
persons having like authority in the dominions 
of the Crown beyond seas, or in foreign parts, 
specified or described in the Act fifteen and 
sixteen Victoria, chapter sixty-six, section 
twenty-two, and the Act sixteen and seventeen 
Victoria, chapter seventy-eight ; and the vice- 
warden or registrar shall, on the production 
before him of such affidavits, affirmations, or 
declarations, purporting to be duly and regu- 
larly sworn, made, or taken by any of the 
courts or persons hereinbefore referred to, pre- 
sume the same to have been so sworn, made, or 
taken, unless the contrary be proved to his 

F 3 
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satisfaction ; and in case of wilful and corrupt 
false swearing, affirming, or declariDg in such 
document so produced, or of the production or 
use by any party of such document, knowing 
the same to be a forged or spurious one, the 
offender shall be liable to all the penalties, 
punishments, and consequences specified in the 
sections twenty-three and twenty-four of the 
Act fifteen and sixteen Victoria, chapter eighty- 
six : Provided also, that all lawful fees due and 
demandable upon swearing, making, or taking 
such affidavits, affirmations, or declarations, by 
or before any of the courts or persons above 
referred to, shall be paid or tendered to such 
court or person by the party applying for such 
document. 

Sec. 27. The Act for amending and extending the jnris- 
diction of the Court of the Vice-Warden does not itself 
contain any provisions with regard to the special object of 
this particular section, but by 4 & 5 Wm. IV. c. 42, called 
"An Act to facilitate the taking of affidavits and affir- 
mations in the Court of the Vice-Warden of the Stanna- 
ries of Cornwall/' reciting that previous thereto suitors 
could make affidavits before the Vice- Warden only, it is en- 
acted — 

" That any commissioner of any of the superior Courts of 
common law at Westminster having by commission from 
such Courts or any of them authority to take affidavits in 
matters relating to such Courts or any of them may, with- 
out fee or reward, apply for and have by commission from 
the said Vice- Warden, under the seal of the Stannaries 
kepi by him, authority to take affidavits or affirmations in 
all suits or matters relating thereto brought into the Court 
of the said Vice* Warden by way ef appeal from the Courts 
of the^ Stewards of the said Stannaries (see Introductory 
Chapter on the jurisdiction of the Stannaries Court), and 
that any Master Extraordinary of his Majesty's Hi^h 
Court of Chancery may, without fee or reward, apply for 
and have by like commission from the said Vice- Warden 
authority to take affidavits or affirmations in all other suits, 
petitions, or matters to be commenced or being in the 
Court of the said Vice- Warden." 
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And by 2 & 3 Vict. c. 58, sec. 6 it is enacted— 
**That the Kegistrar of the said Court of the Vice- 
Warden may in all causes pending therein administer 
oaths, take affidavits and affirmations, and receive deposi- 
tions relating thereto, and that any Commissioner of the 
superior Courts of common law at Westminster having, by 
commission from such Courts or any of them, authority to 
take affidavits in matters relating to such Courts or any of 
them may, without fee or reward, apply for and have, by 
commission of the said Vice-Warden, under his seal of the 
Stanparies, authority to take affidavits in all suits and 
matttrs in the Court of common law of the said Vice- 
Warden, and that the said Vice- Warden may, without fee 
or reward, by commission under his said seal, give autho- 
rity to any solicitor of the superior Court of equity, or to 
any attorney of any of the said superior Courts of com- 
mon law resident or practisiDg in or near Westminster, to 
take affidavits and affirmatioDS in all suits and matters in 
the Court of the said Vice- Warden.** 

The following note upon the above section occurs in the 
treatise on the procedure in the Court of the Vice-Warden 
of the Stannaries published by authority at Truro in the 
year 1856 : — 

" The Act 4 & 5 Wm. IV. c. 42 empowered the Commis- 
sioners of the superior Courts of common law to receive 
commissions and take affidavits in causes brought by ap- 
peal before the Vice- Warden. After the Court of the Vice- 
Warden became a Court of original jurisdiction it was 
doubted whether the power did not cease as to common 
law causes ; and although the same Act authorizes the 
Vice-Warden to grant commissions to Masters Extraordi- 
nary in Chancery to take affidavits in * all other suits or 
matters,' yet this clause was considered insufficient to 
supply the defect, inasmuch as it seems to contemplate 
only proceedings in equity. Hence the insertion of the 
present clause, which, however, is rather loosely ex- 
pressed in the latter part. It would have been desirable 
to dispense with the Vice- Warden's commission altogether, 
and to give the power at once to all Commissioners for the 
superior Courts of law or equity, especially as the Vice- 
Warden has no discretion in the choice of the party com- 
missioned." 

By the Act to amend the Practice and Course of Pro- 
ceeding in the High Court of Chancery, 15 & 16 Vict. c. 
86, sec. 22, it is provided that — 

"All pleas, answers, disclaimers, examinations, affida- 
vits, declarations, affirmations, and attestations of honour 
in causes or matters depending in the High Court of 
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Chancery, and also acknowledgments required for the 
purpose of enrolling any deed in the said Court shall and 
may be sworn and taken in Scotland or Ireland or the 
Channel Islands, or in any colony, island, plantation, or 
place under the dominion of her Majesty in foreign parts, 
oefore any judge, court, notary public, or person lawfully 
authorized to administer oaths in such country, colony, 
island, plantation, or place respectively, or before any of 
her Majesty's consuls or vice-consuls in any foreign parts 
out of her Majesty's dominions : and the judges and other 
officers of the said Court of Chancery shall take ju^cial 
notice of the seal or signature, as the case may be, or any 
such court, judge, notary public, person, consul, or vice- 
consul attached, appended, or subscribed to any such 
pleas, answers, disclaimers, examinations, affidavits, affir- 
mations, attestations of honour, declarations, acknowledg- 
ments, or other documents to be used in the said Court." 
And by the Act relating to the Appointment of Persons 
to administer oaths in Chancery and affidavits made for 

?urpo8es connected with registration, 16 and 17 Vict., c. 
8, provision is made — 

Sec. 1. For abolition of Masters Extraordinary in Chan- 
cery. 

Sec. 2. For appointing Commissioners to administer oaths 
in Chancery, to be styled ** London Commissioners.'' 

Sec. 3. For appointing Commissioners to administer oaths 
in the Channel Islands. 

Sec. 6. For extending the operation of sees. 22 — 24 of 15 
& 16 Vict. c. 86, to the Isle of Man. 

No demand 28. Whenever a;decree or order of the Court 

blforren- ^ov payment of money, or production or filing 

to pay^^TO^/ or delivery up of any books, papers, deeds, or 

dnce, or de- accouuts, or the delivery up of property, real or 

personal, shall have been made in a suit or 

matter whereof the said Court has cognizance, 

no formal demand shall be necessary, but the 

person or party who shall have been so decreed 

or ordered to pay such money, or produce or 

file or deliver up such documents or property, 

on being duly served with such decree or order, 

shall be bound to obey the same, and process 

shall thereupon issue to enforce performance, 
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without further special application to the 
Court. 

29. In enforcing execution of any judgment, Enforcing 
decree, or order of the Court by writ sent to through the 
the registrar of any County Court under sec- fSuntJ ^' 
tions nine and ten of the Act eighteen Victoria *^°^*- 
chapter thirty-two, the person or party en- 
titled to recover any monies awarded to him by 
such judgment, decree, or order may issue such 
process to the County Court, although the sum 
sought to be recovered may exceed the sum of 
fifty pounds, provided the sum do not exceed 
two hundred and fifty pounds, including the 
costs of applying to the Court for leave to issue 
such execution, where such leave shall be ne- 
cessary by the rules of the Court; and such 
process shall hereafter be available to any 
party entitled to levy such money, not exceed- 
ing the said sum of two hundred and fifty 
pounds, by a like writ of execution sent to the 
registrar of any County Court within the 
Stannaries, as well as beyond the Stannaries, 
subject to the payment of all lawful fees for 
execution in such County Court, and subject in 
other respects to the provisions of sections nine 
and ten of the Act last above mentioned, ex- 
cept that the judge of a County Court within 
the Stannaries may, if he thinks fit, remit any 
claim of interpleader arising on the execution 
of such writ for determination by the Court. 

8ec. 29. By sec. 9 of the Act to amend and extend the 
Jurisdiction of the Stannary Court, 18 Vict. c. 32, it is in 
effect provided that in actions commenced in the Vice-War- 
den's Court , where judgment shall have been duly recovered 
in a cause of which the Court has cognizance, but which 
cannot be conveniently or effectually enforced by the or- 
dinary process of that Court within the jurisdiction 
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thereof, the party entitled to the benefit of the jud^ent 
may apply to any of the superior Courts at Westnunster 
that process may issue and proceedings be taken for 
the recovery of the amount due on the judgment and 
such costs as are in the said section mentioned, in the 
same manner as upon a like judgment recovered in an 
action commenced m the superior Court, and that where 
the judgment recovered in the Vice- Warden's Court shall 
not exceed £50, execution may be sued out in that Court 
and sent to the clerk of a County Court, and that there- 
upon such clerk may cause the same to be executed by the 
hieh bailiff of the last-mentioned Court, and that the 
judge of the County Court shall have power to adjudicate 
upon summons of interpleader in case of adverse claims to 
goods taken in execution as if the execution had been 
under the warrant of his own Court. 

And by sec. 10 of the' same Act, decrees and orders 
made in causes on the equity side of the Court of the 
Vice- Warden may be enforced as decrees of the Court of 
Chancery in a similar manner to that in which judgments 
at law are enforceable through the superior Courts of com- 
mon law under the preceding section, and it is also pro- 
vided that where any such decree is for a money payment 
not exceeding £50, such decree may be enforced in the 
same manner as in the same Act is provided in the case of 
a judgment at law for a sum not exceeding £50. 

By the present section the jurisdiction given to the 
County Court by the above cited Act is extended to sums 
not exceeding £250, and such jurisdiction is given to 
County Courte within the Stannaries. 

Execution 30. If any person residing or being within 
attochmen t' the Stannaries shall be in contempt for dis- 
stoMaiies obedience of any order of the Court other than 
for the payment ef money leviable by the ordi- 
nary civil process of the Court, and be there- 
upon attached by the bailiffs of the Court, or 
by a messenger or messengers of the Court 
specially named or appointed by the Court for 
execution of the writ of attachment issued by 
the Court, such bailiffs or messengers shall 
forthwith take into their custody the person so 
attached, and bring him with all convenient 
speed to Truro, there to be examined by or 
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before the vice-warden, if he shall then be 
sitting at Truro, or before the registrar there, 
touching the matter of his alleged contempt ; 
and upon such examination the vice-warden 
or registrar shall, if the offender shall have 
sufficiently cleared himself of the contempt, 
discharge him out of custody, or if he shall not 
have so cleared himself, shall commit him. to the 
common gaol at Bodmin, or, in case of con- 
tempt within the Stannaries of Devon, to the 
borough gaol at Plymouth, there to remain 
until he shall have submitted to the order of 
the Court, or shall be otherwise discharged in 
due course of law; and such writ of attach- 
ment, and any commitment thereon, shall issue 
in the name of the lord-warden of the Stan- 
naries, with the seal of the Court attached. 

Sec. 30. A disquisition on process in cases of contempt 
would be more fit for a book fm. the practice of the Vice- 
Warden's Court than for the purposes of the present work ; 
and consequently no further remarks will be made on this 
section than that the gaol of the Vice- Warden's Court was 
originally at Lostwithiel, in Cornwall, but that by sec. 40 of 
the 6 & 7 Wm. IV. c. 106 it was enacted that the county gaol 
at Bodmin, Cornwall, should be made use of for the pur- 
poses of the Vice- Warden's Court instead of the old gaol 
at Lostwithiel, and that by sec. 37 of the 18 Vict. c. 32 
persons committed in respect of causes and contempts in 
the county of Devon may be sent either to the county gaol 
at Exeter or the borough gaol at Plymouth. 

31. Whereas the service of process on the service of 
common law side of the Court in any part of E^lfd'the' 
England, without the special order of the vice- **^'**"®»- 
warden, has been found inconvenient, and in 
some cases liable to abuse : Be it enacted, that 
no such service of process out of the limits of- , 
the Stannaries, in suits or plaints on the com- 
mon law side of the Court, shall hereafter b^ 
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effected without the special order of the vice- 
warden, made on a statement of the nature and 
object of such suit or plaint ; except in the 
case of actions of ejectment brought under the 
authority of section fifteen of the Act eighteen 
Victoria^ chapter thirty-two. 

Sec. 31. In the introductory notice of the authorized book 
of procedure in the Vice-Warden's Court, after an enumera- 
tion of the matters in which the Court has jurisdiction on 
the common law side, it is stated that ** in aU the above 
cases the Court can only exercise jurisdiction when the 
defendant can be served with process within its territorial 
limits — that is, within the Stannaries of Cornwall or 
Devon." This is apprehended to be correct, and it is a 
significant fact tliat the general orders relating to the prac- 
tice on the common law side of the Court make no provi- 
sions for service out of the jurisdiction, though it is other- 
wise in regard to equity matters. (See introductory chapter 
on the jurisdiction of the Court.) 

By sec. 9 of the 6 & 7 Wm. IV. c. 106 subpoenas to give 
evidence may be issued on either side of the Court and 
served in any part of England and Wales, but the only 
provision contained in that Act in reference to serving 
process in cases where parties to suits are out of the juris- 
diction is the 12th section, which enacts that where rules 
of the Vice-Warden's Court cannot be enforced by reason 
of the non-residence of any party within the jurisdiction 
such rules may be made rules of the Courts at West- 
minster. 

By sec. 15 of the 18 Vict. c. 32 it is, however, provided 
that **it shall be lawful for the Vice- Warden to entertain 
jurisdiction in suits for recovery of the possession of mines 
within the Stannaries, and of buildings, machinery, works, 
and waters annexed thereto and occupied therewith on the 
cround of breach of condition, determination of the sett or 
lease, or other lawful or customary cause of forfeiture, and 
that **it shall be lawful for the Vice- Warden to cause aU 
necessary writs to be served on the persons in possession 
or entitled to defend, wheresoever they may be in England 
or Wales." (See ante, Introductory Chap. I, p. 10.) 

The process for enforcing common law judgments out of 
the jurisdiction has already been alluded to. 

Such appearing to be the limits of the powers of the 
Court in respect of service of process out oi the jurisdic- 
tion in common law cases, it seems difficult to account for 
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the origin of the section now under consideration, except 
on the assumption that attempts have from time to time 
been made to extend the Court's jurisdiction beyond its 
strictly legal boundaries, and that the intention of the Act 
is not to declare such attempts illegal, but to put them 
under some restraint. 

32. In all cases of appeals against any judg- totSe^oJ? 
ment, decree, or order of the Court, besides the J^jSl^tSbe 
bond to the registrar required hy the Act made, 
eighteen Victoria chapter thirty-two, section 
twenty-six, a deposit of twenty pounds shall 
be made in the hands of the registrar, to be 
paid to the opposite party when the judgment, 
decree, or order is not reversed, unless the 
Court shall otherwise direct ; and if the appeal 
against any decree or order be prosecuted in the 
name or on the behalf of any registered com- 
pany with limited liability, or in the name or 
on behalf of any person who has recently be- 
come bankrupt, or has executed any unsatisfied 
deed of arrangement, composition, or inspector- 
ship under any Bankruptcy Act, the registrar 
of the Court may require that a sufficient 
surety be joined as co-obligor in the bond 
which the appellant is bound to give in such 
case, who shall be personally liable to pay the 
taxed costs of the appeal to the extent of fifty 
pounds, if the judgment, decree, or order be not 
reversed ; and the appellant shall also deposit 
in the hands of the registrar the sum of 
twenty pounds, payable as hereirfabove directed 
in the case of ordinary appeals. 

33. "Where an order is made for the winding ^**« <>'. 
up a company in the Court, whether the same liquidation 
be a registered or an unregistered company, and ^V^"^' 
no official liquidator is appointed, the registrar 
shall have authority, with the sanction of the 
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vice-warden, to perform all the ordinary duties 
of an official liquidator, and to exercise all the 
powers agsigned by the Companies Act, 1862, 
to such liquidator, so far as such duties or 
powers are not incompatible with his official 
duties as registrar. 

Provided always, that the registrar shall not 
in such case be called upon to give any such 
security as may be required of an official liqui- 
dator under section ninety-two of the last-men- 
tioned Act, unless the lord warden of the 
Stannaries or the vice-warden by some general 
rule of the Court shall otherwise order, nor 
shall he be entitled to any remuneration for the 
performance of the said duties, other than the 
salary now received by or that may hereafter 
be assigned to him in his official character of 
registrar ; nor shall it be necessary for him to 
use the name or style of official liquidator, nor 
any other style than that of registrar, unless it 
shall become necessary for him to take out let- 
ters of administration to any deceased contei- 
butoiy ; and in proving a debt due from any 
contributory who shall have become a bankrupt 
within the intent and meaning of section 
eighty-seven of the Companies Act, 1862, a 
certificate of the debt signed by the registrar, 
with the seal of the Court attached, shall be 
accepted in the Court of Bankruptcy as suffi- 
cient proof of such debt as against the estate 
of the bankrupt, without requiring the oath or 
affidavit of the registrar. 

Provided also, that the registrar in the per- 
formance of such duties and exercise of such 
powers shall not be liable to any penalty pre- 
scribed by the said Companies Act, 1862, and 
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imposed on official liquidators as such, or be- 
come personally liable in respect of any act 
done or proceeding taken by him by the order 
or authority or with the sanction of the vice- 
warden acting in his judicial character. 

Sec. 33. The provisions of the Companies Act, 1862, which 
relate to the appointment, duties, and powers of official liqui- 
dators, are contained in sees. 92—97 of that Act. By rule 
36 of the general orders and rules in Chancery, published 
nnder the powers in that behalf conferred on the Lord 
Chancellor oy sec. 170 of the Companies Act, 1862, ^* if 
any official liquidator shall not pay all the monies received 
by him into the Bank of England to the account of the 
official liquidator of the company within seven days next 
after the receipt thereof, unless the judge shall have other- 
wise directed, such official liquidator shall be charged in 
his account with ten shillings for every £100, and a pro- 
portionate sum for any larger amount retained in his hands 
beyond such period for every seven days during which the 
same shall have been so detained." 

34. In cases where several companies are in Attechment 

o T .J ,. 1 1 -^^1 • of debt due 

course of liquidation by or under the supenn- to a contri- 
tendence of the Court, if it shall appear to the winding up. 
vice-warden that a person who is a contribu- 
tory of one of the said companies is also a cre- 
ditor claiming a debt against one of the other 
companies, the vice-warden may, in his dis- 
cretion, and after due inquiry into the facts, 
direct that the said debt, when allowed, shall 
be attached, and payment thereof to the credi- 
tor suspended for a time certain, as a security 
for payment of all or any calls that are or may 
in course of liquidation become due from him 
to the company of which he is a contributory ; 
and the amount thereof shall be applicable and 
applied to such payment in due course; pro- 
vided that no such order of attachment shall 
prejudice any claim which the company so in- 
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debted to him as creditor may have against him 
by way of set-off, counterclaim, or otherwise, or 
any lawful claim of lien or specific charge on 
the said debt in favour of any third person. 

Sec. 34. The remedy of attachment did oot exist at com- 
monlaw, and was introduced into the English judicial system 
by the Common Law Procedure Act, 1854. By sec. 60 of 
that Act any creditor who has obtained a judgment in any 
of the superior courts may obtain from the Court or a 
judge a nue or order that the" judgment debtor be orally 
examined before the Master or some other person as to 
what debts are owing to him, and for the production by 
the debtor of books and documents. A judge may, by 
virtue of the 61st section of the Act, either before or 
after such oral examination, upon the rxparte application 
of such judgment creditor upon affidavit by himself or his 
attorney, stating that judgment has been recovered and 
that it is still unsatisfied, and to what amount, and that 
any otber person is indebted to the judgment debtor, 
and is within the jurisdiction, order that all debts owing 
or accruing from such third person to the judgment debtor 
shall be attached to answer the judgment debt. Such 
third party, or garnishee as he is called, may be ordered 
to appear before the judge or a master of the Court, as the 
judge shall appoint, to show cause why he should not pay 
the judgment creditor the debt due from him to the judg- 
ment debtor, or so much thereof as may be sufficient to 
satisfy the judgment debt. Debts due to a corporation 
may be so attached. Unliquidated damages, even after 
veniict, but before judgment, cannot be attached, nor a 
debt which can only be recovered in a court of equity. 
Where there are mutual debts between the debtor and 
the garnishee, the judgment creditor can only recover the 
balance against the garnishee. If the garnishee disputes 
his liability, the judge may give the judgment creditor 
libeirty to proceed against the garnishee by writ calling 
upon him to show cause why there should not be execution 
against him for the alleged debt. When the garnishee 
suggests that the debt sought to be attached belongs to 
some third person who has a lien or charge upon it, the 
judge may order such third person to appear before him 
and state the nature and particulars of nis claim upon 
such debt, and the judge may bar the claim or make 
such other order as he may think just. . (See, on the 
whole of this subject, Smith's Action at Law, 10th edit. 
270-277.) 
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The object of this section is to introduce the process of 
attachment in a case where several compaDies are being 
wound up together. The attempt is an experimental one, 
and no provision of the sort contained in this section has 
ever yet been introduced into winding up legislation. 
Some difficulty may arise in working out these provisions, 
but they seem to have been dictated by obvious reasons of 
convenience. 

35. A transfer of shares made for the pur- Fraudulent 
pose of getting rid of the further liability of a shares"* ^ ' 
shareholder, as such, for a nominal or no consi- 
deration, or to a person without any apparent 
pecuniary ability to pay the reasonable expenses 
of working a mine, or to a person in the menial 
or domestic service of the transferror, shall be 
presumed to be a fraudulent transfer, and need 
not be recognised by the company, or by the 
Court on the winding-up of the company, 
whether the company be a registered or un- 
registered company. 

Sec. 35. This section goes considerably beyond being 
declaratory of the common law in respect of transfers 
to avoid liability, and was evidently inserted in the 
Act from a conviction in the minds of those through 
whose instrumentality the Act was passed that the 
common law was not stringent enough in regard 
to such transactions. For an account of the common 
law respecting transfers to avoid liability, we cannot do 
better than turn to the judgment of the late Lord Justice 
Turner in Costello's case. (2 De G. b\ and J., 302.) 
** The mere circumstance of difficulty existing in a com- 
pany where shares are transferable by delivery" (it was 
the case of a scrip company, but this, it is apprehended, is 
of no importance) " does not prevent the holder of those 
shares from making a bona fide and effectual sale of them. 
I do not see how, when the contract between the partners 
is that each may transfer his shares, any one partner can 
have a right to complain of another for making that trans- 
fer at a time when the company may happen to be involved 
in difficulties. That was the principle upon which the case 
of De Pass (4 De G. and J. 644) was decided, and by that 
principle 1 abide. I do not doubt, therefore, the right to 
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make a bond fide transfer of the shares ; bat I think that 
in all cases the transfer must be a band fide transfer, using 
the words band fide transfer in the sense that the transfer 
is not a mere colourable and unsubstantial transaction." 

Mr. Lindley, on a review of all the cases which have 
been decided on this head, says (2Dd edit. p. 1352), " not- 
withstanding a complete transfer, the transferor will be 
h^d a contributory if the evidence shows not only that the 
transfer was made to get rid of liability, but that the 
transfer was not a real transaction, and was not intended 
to divest the interest of the transferor and to render the 
transferee the bond fide owner of the shares." 

It would seem that at the common law wherever trans- 
fers are made to avoid liability the onus is thrown upon the 
transferor of showing that the transfers were made band 
fide. 

Fathers who transfer shares into the names of tbeir 
infant children in order to avoid responsibility are liable 
to be made contributories (Eeaveley's Case, 1 De G., 
and 8. 550). 

A purchase of shares in a Cost-Book company in the 
name of a trustee, though such trustee may be a person of 
limited means, is good {In re Great Wheal Busy Mining 
Company, King's Case, L. R. .VI Ch. 196). In this case the 
secretary aud chairman of the managing committee of the 
company purchased shares in the name of a clerk ; and 
although in a winding up of the company before the pass- 
ing of the Stannaries Act, 1869, the Vice- Warden placed 
the names of the purchasers on the list of contributories, 
the Lords Justices reversed the order, partly on the ground 
that since the purchasers of the shares had never been re- 
gistered as shareholders at all, there could be no transfer, 
properly so called, to avoid liability, And partly because 
the transaction appeared to them to be ban dfide upon its 
merits. 

It residts from this case that although a transfer by a 
registered shareholder to a person in his menial or domes- 
tic service would be presumed to be fraudulent, a purchase 
by him in the name of any such person as aforesaid might 
be good enough. 

jnrisdiction 36. The juiisdictioii of the court to grant 
^f^lTof^tts. injunctions restraining sales of machinery and 
other effects on mines is hereby extended so as 
to authorise the granting of injunctions restrain- 
ing sales of setts where equity so requires, and 
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the jurisdiction conferred by this section may 
be exercised in creditors' suits, or on the appli- 
cation of a shareholder in a company. 

Sec. 36. See Introductory Chapter on the Jurisdiction of 
the Stannaries Court. 

37. It shall be competent for the registrar, /aScffio" 
on the application of either a creditor or a ders by the 
shareholder, to issue injunction orders in cus- Srtaircases. 
tomary creditors' suits pending in the court, 
and to forbid the sale of setts, leases, machinery, 
or other effects on or belonging to the mine on 
the usual allegation of urgency, or to issue such 
orders in other cases of like urgency or immi- 
nent waste or damage to property ; and in such 
cases the party or parties so enjoined may ap- 
pear and show cause before the registrar, and 
apply to him to suspend or dissolve the order ; 
but such application to the registrar shall not 
be exclusive of the existing power of the vice- 
warden to issue such orders, though he may 
not then be sitting within the stannaries, nor 
prevent him from reconsidering the order of the 
registrar, on the motion or complaint of any of 
the parties interested in it 

Sec. 37. The office of B^gistrar of the Court of the 
Vice-Warden was created by stat. 6 and 7 Wm. 4, c. 106, 
sec. 22. The Registrar must be a barrister-at-law, or 
solicitor, or attorney of one of the superior courts at West- 
minster, and his original duties are defined by the last- 
mentioned Act as ''to attend upon and assist the said 
Vice Warden in his said court of law or equity, and to 
enter and draw up aU orders, decrees, sentences, and 
judgments of all kinds made and pronounced by him, and 
to take such accounts, and to execute such references, 
as the said Vice- Warden shall direct." Sections 36, 37, of 
the Stannaries Act, 1869, constitute a considerable addi- 
tion to his original powers and authorities. 
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peutionfir 38. The provision of section eighty-three of 
winding up. the Companies Act, 1862, contained in second 
paragraph thereof, shall be amended and read 
as follows : namely, that the vice- warden may 
direct that petitions to wind up a company shall 
be heard by him at such time or place as he 
may think fit within the stannaries, or within 
or near to the place where the registered or 
other chief office of the company is situate, or 
if such office be distant one hundred and fifty 
miles or more from Truro (measured by the public 
railways), then in London or Westminster ; or 
with the consent of the party or parties peti- 
tioning, and of the company represented by its 
secretary, purser, or other proper officer, the 
hearing may be in any part of England ; and 
all orders made by the vice-warden on such 
hearing in any of the above cases shall be 
as valid and effectual as if they had been made 
at Truro. 

Sec. 38. Section 83 of the Companies Act, 1862, is as fol- 
lows : — " Any judge in the High Court of Chancery may do 
in chambers any act whi«h the Court is hereby authorized to 
do, and the Vice- Warden of the Stannaries may direct that 
a petition for winding-up a company may be heard by him 
at such time, and at such place, within the jurisdiction of 
the Stannaries, or within or near to the place where the 
registered office of the company is situated as he may deem 
to be convenient to the parties concerned, or (with the 
consent of the parties concerned) at any place in England, 
and all orders made thereupon shall have the same force and. 
eflfect as if they had been made by the Vice-Warden sittf ng 
at Truro, or elsewhere, within the jurisdiction of the Court, 
and all parties and persons summoned to attend at the 
hearing of any such petition shall be compellable to give 
their attendance before the Vice- Warden by like process and 
in like manner as at the hearing of any causeor matter at the 
usual sitting of the said Court, and the registrar of the Court 
may subject to exception or appeal to the Vice- Warden as 
heretofore used, do, and exercise such, and the Uke acts 
and powers in the matter of winding-up as he is now used 
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to do and exercise in a suit on the equity side of the said 
Court." 

89. Sections seven and eight of the Act two meiT^^iit- 
and three Victoria, chapter fifty-eight, and the tings and 
section twenty-four of the Act eighteen andof^^pS^*" 
nineteen Victoria, chapter thirty-two, are hereby Jot.^*"^ 
repealed; and in lieu thereof be it enacted. 
That if in consequence of illness, or accident, 
or other disability, the vice-warden shall not 
attend at Truro on the day and time appointed 
for his sittings there, the registrar shall have 
power to open the court, and adjourn the sit- 
tings to some other day, on which adjournment 
day all persons summoned or bound to attend 
the sittings shall be in attendance, as if the 
vice-warden himself had adjourned them : and 
if, by reason of such Ulneis, accideni, or'other 
disability, or for any other cause deemed by the 
lord warden to be a reasonable cause, the 
vice-warden shall desire to appoint a deputy 
for a time certain, not exceeding six months, he 
may, with the approval of the lord warden, 
appoint such deputy, being a barrister of five 
years* standing and not less, with all the 
powers and judicial functions of the vice- 
warden himself; and if the vice-warden shall, 
by reason of such illness, accident, or disability, 
be unable or .shall neglect to make such ap- . 
pointment, it shall be competent for the lord 
warden of the stannaries to nominate such 
temporary deputy, with the qualification, 
powers, and functions aforesaid, with such 
directions touching the remuneration of such 
deputy as he may think fit. 

Sec. 39. Sec. 7 of the 2 & 3 Vict., c. 1, provides— "That if» 
in consequence of accident or illness, the said Vice-Warden 
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shall be prevented from attending at Truro on the day 
appointed for him to hold hi£ sitting there, or any adjourn- 
ment thereof, the registrar of the said Court of the said 
Vice-Warden shall have power from time to time to open 
and adjourn snch Court, and thereupon all persons sum- 
moned, or bound, or having occasion to attend thereat, 
shall attend according to such adjournment as if the Vice- 
Warden had been present and adjourned the Court, and the 
Vice- Warden, when he shall be present at such Court so 
adjourned, shall proceed thereat as if the day of adjourn- 
ment had been the day originally appointed for the holding 
thereof, and the said Vice- Warden shall without delay 
send a statement in writing for the Lord Warden, to hie 
delivered to the secretary of the Lord Warden, of the cause 
whereby he was prevented from attending as skforesaid, and 
the said Lord Warden shall without delay produce such 
statement to the council, or commissioners, or principal 
officers of the said duchy who have authority to require 
the removal of the Vice- Warden from his office : Provided 
also that, in case of a sufficient cause being at any time 
shown to such council, or conmiissioners, or principal offi- 
cers, a majority of five, of them, the said council, or com' 
missioners, or principal officers as aforesaid, of whom the 
said Lord Warden, if he be present, shall be one, may 
appoint a fit person, being a barrister of ten years' stand- 
ing at the least, to exercise the duties of the Vice-Warden 
for a time not exceeding four calendar months together." 

And by section 8 of the- same Act it is provided—** That, 
if any person be in custody for contempt, or be alleged to 
be in contempt of any order |or decree of the said Vice- 
Warden, or be in custody for any cause relating to his said 
Court, when the same Court is not sitting, such person 
shall by order of the Court be brought before the Vice- 
Warden or Registrar, who shall hear the defence or allee^a- 
tions of such person, and thereupon the said Vice-Warden 
may commit, or the said Vice- Warden or Registrar may 
in their discretion respectively discharge such person 
altogether, or may otherwise discharge such person until 
the next sittings, or for some shorter period, on such per- 
son so discharged giving good security for his appearance 
at the next sittings, or the expiration of sucn shorter 
period, and on such other terms as the nature of the case 
mav require. Provided always that, if such security be 
forfeited, the Vice- Warden may thereupon order what shall 
appear to be just and give relief accordingly. 
■ iSection 24 of the 18 Vict., c. 32, is as follows: — 
** Where the Vice- Warden is prevented by illness or acci- 
dent from attending and sitting on the day appointed for 
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sncli Bitting, it shall not be necessary to send any state- 
ment to the Lord Warden of the cause of his non-attend- 
ance, or the adjournment of the Court, unless the Vice- 
Warden shall be, or it shall appear to him probable, that 
he will be thereby prevented from sitting within the period 
required by law, and i£,for the reason aforesaid it shall be 
necessary to appoint a deputy, it shall be lawful for the 
Vice- Warden to appoint such deputy qualified as now re- 
quired by law for the then next sittings only, provided the 
cause alleged in such statement be allowed by the Lord- 
Warden to be sufficient, and the person so named as deputy 
be approved by him, and whenever it may be desirable to 
alter the time fixed for holding the Court it shall be lawful 
for the Vice- Warden to accelerate, or postpone the holding 
thereof, provided that such alternation be duly notified 
and published in the usual way, and the holding be not 
poHtponed beyond the third calendar month next after the 
calendar month in which the last sittings were held, and.no 
irregularity in the time of holding any Court or sittiug 
shall vitiate or avoid the proceedmgs at such Court or 
sitting." 

40. Whereas inconvenience may hereafter be Provision for 
occasioned by the death of the registrar and ?eg{Sfarona 
the delay in appointing a successor, be it en- vacancy, 
acted, that the vice-warden for the time being 

shall in such case have power to employ the 
assistant registrar, if there be one, or any other 
competent person, being a clerk or officer of the 
court, to execute, under the direction of the 
vice-warden, all or any of the necessary duties 
of registrar, until such time as the successor of 
the deceased registrar shall have been duly ap- 
pointed, and such temporary registrar may, if 
the iord warden shall think fit, be remune- 
rated for such extra duty out of the salary ac- 
cruing between the decease of the last regis- 
trar and the appointment of his successor, who 
shall be entitled to receive the balance (if any) 
of the salary so accruing during that interval. 

41. From and after the passing of this Act, STafi^''" " 
the whole of the several provisoes contained in yevriyremu- 

G 2 "'""• 
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section thirty of the Act six and seven William 
the Fourth, chapter one hundred and six, and 
in section thirty-six of the Act eighteen and 
nineteen Victoria, chapter thirty-two, respec- 
tively, which in any way relate to, or empower, 
or require half-yearly remissions of the assess- 
ment, in such provisoes respectively mentioned 
or referred to, shall be and the same are hereby 
repealed, and thereupon the monies accruing 
by reason of such remission shall be applicable 
and be applied to such of the several purposes 
specified in the one hundred and seventy-second 
section of " The Companies' Act, 1862," touch- 
ing the application of the fees arising under 
proceedings taken for winding up mining com- 
panies, as the lord warden of the stannaries 
shall from time to time, on the application of 
the vice-warden or otherwise, think fit to 
direct, sanction, or assign, and meanwhile shall 
accumulate by investment, as to the whole or 
part of the accruing monies, in the manner 
directed in and by the provisions of that 
section. 

Sees. 40 — 41. Without troubling the reader with a ver- 
batim report of the provisioos relating to the assess- 
ment alluded to in this section, it wiU be sufficient to 
explain that by sections 25—30, inclusive of the 6 
and 7 Wm. 4, c. 196, the provisions of which are 
extended to Devonshire by the 18 Vict., c. 32, sec. 
36, it is in efifect provided that the annual salaries 
of the Vice- Warden, Kenstrar, and Vice- Warden's secre- 
tary, shall be raised as follows :— One moiety thereof is to 
be a charce upon the revenues of the duchy, and be paid 
accordin^y to the persons entitled to receive the same by 
half-yearly instalments. The Registrar of the Stannaries 
Court is, however, to make out half-yearly accounts of all 
the fees received by the Court and pay over one-third of 
such fees to the duchy to recoup its revenues pro tanto 
what has been taken from them and applied for such salaries 
as aforesaid. The residue of such salaries are to be paid out 
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of the remaiDing fees of the Court, and by an assessment 
of one farthing in the pound sterling on the value of all 
metals and metallic minerals which shall be from time to 
time brought to sale in or withdrawn from any mine in the 
Stannaries. 

The repealed provisions of sec. 30 of the 6 & 7 Wm. IV. 
C. 106, are as follows : — 

" Provided always, that if it shall at any time appear to 
the Vice-Warden for the time being, on auditing such ac- 
count of the Registrar" (that is, an account of fees received 
and salaries paid up to the end of the then last half year), 
" that there remains a general balance in his hands sufficient 
to meet all payments hereby authorized to be made thereout 
for the next half year, then and in such casethe Vice- Warden 
shall have power and is herebyrequired to give notice thereof 
by advertisement in the county papers, or iu such way as the 
shall think fit, and that thereupon no assessment shall be 
made or become payable in respect of the said one farthing 
in the pound sterling on the vsJue of all metals and metal- 
lic minerals as aforesaid diiring siich succeeding half year. 
Provided, nevertheless, that although no such assessment 
shall in such case be made during such period, the said 
manager of every mine is required to and shall make such 
return as aforesaid to the said Registrar of all metals and 
metallic minerals brought to sale or withdrawn from the 
mine over which he is such head manager, precisely as if 
such assessments were or would be payable in respect of 
the ore specified in such return." 

The 172nd section of the Companies Act, 1862, is as 
follows : — 

"The Vice- Warden of the Stannaries may from time to 
time, with the consent provided for by section 23 of the 
Act of 18th Victoria, chapter 32, make rules for carrying 
nto effect the powers conferred by this Act upon the 
Court of the Vice- Warden ; but, subject to such rules, the 
general practice of the said Court and of the Registrar's 
office in the said Court, including the present practice of 
the said Court in winding up companies, may be applied to 
all proceedings under this Act. The said Vice- Warden may 
likewise, with the same consent, make from time to time 
rules for specifying the fees to be taken in his said Court 
in proceedings under this Act ; and any rules so made 
shall be of the same force as if they had been enacted in 
the body of this Act ; and the fees paid in respect of pro- 
ceedings taken under this Act, including fees taken under 
the Joint Stock Companies Aot, 1856, in the matter of 
winding up companies shall be applied exclusively towards 
payment of such additional officers or such increase of the 
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Balaries of existing officers or pensions to retired officers or 
sncli other needful expenses of the Court as the Lord 
Warden of the Stannaries shall from time to time, on the 
application of the Vice- Warden or otherwise, think fit to 
direct, sanction, or assign, and meanwhile shall be kept as 
a separate fund apart from the ordinary fees of the Court 
arising from other business, to await such direction and 
order of the Lord Warden herein, and to accumulate by 
investment in Qovemment securities until the whole shaU 
have been so appropriated." 

Vacations In ^^' Wheieas by the Act six and seven Vic- 
the court, toria,* chapter one hundred and six, section 
seventeen, the Court is, for the purpose of theen- 
try of pleadings, orders, proclamations, and other 
matters touching practice, process, or execution, 
to be at all times open, except on Sunday, Christ- 
. mas Day, Good Friday, and days of public fast 
or thanksgiving, and no other days or times are 
specified wherein the Court or its offices may be 
lawfully closed, nor is any period of vacation 
for the Court or its officers and clerks provided : 
Be it enacted, that the Court and offices may 
hereafter be closed on Christmas Day and the six 
following days, on Good Friday and the six fol- 
lowing days, and that the space of six consecu- 
tive weeks, beginning on the first day of Sep- 
tember in every year, shall be deemed to be the 
vacation of the said Court, during which the 
attendance of the officers of the Court will be 
dispensed with; so nevertheless that during 
the continuance of those days and times, and 
the above vacation, provision shall be made for 
the receipt and payment or payments of money 
by or to the proper officer of the Court, whereof 
due notice shall be from time to time given : 
Provided also, that during such times and vaca- 
tion applications may be made for injunction 

* A misprint for William IV. 
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orders, either to the Vice- Warden or to the 
Registrar, in any part of England, whether 
within or beyond the Stannaries. 

43. The powers contained in the Act eighteen 
Victoria, chapter thirty-two, sections twenty- ^^ke 
three and twenty-six, for making general rules ^J;^^ *"^ 
and orders of the Court, touching the procedure, 
practice, pleading, court fees, taxation of costs, 
and forms on the equity and common law side 
of the said Court, and other business of the 
said Court, and also touching the regula- 
tion of the practice, fees, and costs of appeals 
pending before the lord warden of the Stan- 
naries, whether heard by and before himself, or 
remitted by him for the determination of the 
Judicial Committee of the Privy Council, or to 
the Court of Appeal in Chancery, shall be 
deemed and taken to extend and apply to this 
Act, and to the several provisions contained 
herein. Eules and orders made in pursuance of 
the powers contained in the said Act or in this 
Act with respect to fees shall be made only 
with the sanction of the Commissioners of Her 
Majesty's Treasury. 

Sec. 43. By sec. 23 of the 18 Vict. c. 32, reciting that the 
power of the Vice-Warden to make general rules or orders of 
Court is insufficient, and it is doubtful whether it extends 
to the adoption of improvements in the procedure of the 
superior courts recently made by Parliament, or of rules 
and orders made from time to time by the superior courts 
by the authority of Parliament, it is enacted that it 
shall be lawful for the Vice- Warden to make from time to 
time new rules and orders touching the procedure, practice 
pleadings, regulation of court fees, and taxation of costs' 
and aU other business of the said Court, both on, 
the common law and equity side of the said Court, 
and to prescribe forms for carrying into effect such new 
rules and orders, and also existing rules and orders not 
varied and repealed, and also to adopt all or any of the 
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frovisioDs contained in the Act passed in the sessions of 
'arliament holden in the fifteenth and sixteenth years of 
the reign of her present Majesty, chapter 86, and in the 
Common Law Procedure Act, 1852, and in the Common 
Law Procedure Act, 1854, and all or any of the rules and 
orders from time to time made and promulgatefl by the 
superior courts by and under the authonty of the said 
Acts, or otherwise with such modification as may be 
necessary to adapt them to the jurisdiction of the Vice- 
Warden's Court, provided that no such rules, orders, forms, 
or provisions shall be made, prescribed, or adopted without 
the consent and approval of one of the judges of the supe- 
rior Courts of common law at Westminster in the case of 
rules, forms, and provisions applicable to the common law 
side of the said Court, or of the Lord Chancellor or one of 
the judges of the High Court of Chancery in the case of 
orders, forms, and provisions applicable to the equity side 
of the said Court, provided also that nothing herein con- 
tained shall be construed to abridge or restrain any existing 
power of the Vice- Warden to make rules or orders in cases 
not requiring the consent or approval of any judge of the 
superior courts. ^ 

By sec. 26 of the same Act it is provided that the pro- 
visions contained in the Act passed in the sessions of Par- 
liament holden in the sixth and seventh year of the reign 
of King William the Fourth, chapter 106, and in the Act 
passed in the session of Parliament holden in the second 
and third years of the reign of her present Majesty, 
chapter 58, touching appeals to the Lord Warden, shall 
be repealed, and henceforth, from all decrees and orders of 
the Vice- Warden on the equity side of his Court, and from 
all judgments of the Vice- Warden on the common law 
side thereof, there shall lie an appeal to the Lord Warden, 
who shall have power to affirm, vary, or reverse the decree, 
order, or judgment, wholly or in part, or to dismiss the 
appeal, or to direct a reheaiing or a new trial in the Court 
below, and to make such order or orders touching the costs 
in the cause as to him shall seem fit, and the decree, order, 
or judgment of the Lord Warden on such an appeal shall 
be remitted to the Vice. Warden, to be by him carried into 
effect, and enforced if need be, according to the course and 
practice of the Court, and upon hearing such appeal it shall 
not be competent for the parties to produce fresh evidence 
in the cause, or to caU upon the Lord Warden to hear any 
witnesses in the cause, unless he shall in his discretion 
think fit to do so, but the decree, order, or judgment of 
the Lord Warden may proceed on the state of facts appear- 
ing on the notes of the trial below, certified by the Vice- 
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Warden or agreed upon by the parties, and the Vice- 
Warden shall certify such notes accordingly, and transmit 
to the Lord Warden a record of the proceedings in his 
Court, and all documents and papers in the cause in the 
custody of the Court, and the parties before the Lord 
Warden shall produce all the documents and papers pro- 
duced on the trial below. On the hearing and the decision 
of the appeal the Lord Warden shall be assisted by two or 
more assessors, who shall be members of the judicial com- 
mittee of the Privy Council or judges of the High Court of 
Chancery or courts of common law at Westminster ; and 
the decree, order, or judgment of the Lord Warden in the 
court of appeal so constituted shall be subject to a final 
appeal to the judicial committee of the Privy Council, who 
snail have power to hear and determine the same. And 
it shall be lawful for the Lord Warden to remit a cause 
pending before him on apj^al at once for the deter- 
mination of the said judicial committee without pro- 
nouncing any previous judgment thereon. Provided that 
no appeal shall be allowed in any case where the debt 
or damages sought to be recovered shall not exceed twenty 
pounds, and where no question of jurisdiction or of the 
custom of mining or myiers shall have arisen in the Court 
below, nor shall any appeal operate to stay proceedings or 
be allowed unless the party appellant shall notify in 
writing to the Registrar within thirty days after notice of 
the decree, order, or judgment appealed against his inten- 
tion to prosecute an appeal, and shall then give or offer to 

give security by bond to the Registrar to prosecute the 
same within the time prefixed by the Court, and to abide 
by and perform the final order and award of the Court of 
Apnea', which bond shall not require to be stamped, and 
it shall be lawful for the Lord Warden, with the approval 
of two or more members of the judicial committee of the 
Privy Council or judges of the High Court of Chancery or 
of the superior courts of common law from time to time 
to make any general rules and orders for regulating the 
practice, fees, and costs on appeal pending before him not 
mconsistent with the provisions of this Act. 

44. A person shall not be entitled to any ^^^^l^^l 
compensation in respect of any emoluments compeusa- 

• ji-i_« p jj* p 1* tlon in case 

received by him for duties performed in pursu- of alteration 
ance of the provisions of this Aot, or in respect Jj^uuonof 
of the emoluments of any office in or connected "^ce. 
with the Court, or with the lord warden of 
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the Stannaries or vice-warden, to which such 
person is appointed after the passing of this 
Act, in case any alteration is made in such 
duties or in the duties of such ofl&ce, or in case 
such duties or such office are abolished. 



Saving for 

existing 

ereditors. 



Saving for 
customs of 
Stannaries, 
Itc. 



Savings, 

45. Nothing in this Act shall take away or 
or abridge any right or remedy of any creditor 
of a company existing at the passing of this 
Act. 

46. Nothing in this Act contained shall ex- 
clude the right of any shareholder of a com- 
pany, miner, creditor, or other customary suitor 
of the Court to resort to all or any of the reme- 
dies heretofore used and enjoyed, and still sub- 
sisting by custom or statute in the said Court 
as now constituted by law unless such right is 
expressly abrogated by this Act. 

Sec. 46. — See Introductory Chapter, "How far is the 
Act retrospective f ' 
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A. 

SET OF FORMS FOR THE CONSTI- 
TUTION OF A COST-BOOK COM- 
PANY TO BE ENTERED IN THE 
COST-BOOK. 



FIRST ENTRY IN COST-BOOK ON FORMA- 
TION OF COMPANY. 

MINE. 

UPON THE COST-BOOK PRINCIPLE. 

This undertaking is hereby constituted upon the Cost-Book 
principle, in parts or shares subject to further subdivision 

by resolution of a special general meeting of the adventurers if 
so thought fit hereafter, such parts or shares being 

now held as follows : 

Name, Addresi, Shares. 

The mine is intended to be worked and carried on under 
and by virtue of a grant, or sett thereof, bearing date the 

day of from " to , and a copy of 

which has been entered in the preceding sheets of the Cost- 
Book, and any other grant or sett of* adjoining lands which 
may hereafter be obtained by us on behalf this company. And 
the said [the grantee or grantees] is [or are] to be, and 

shall be, at all times hereafter held harmless and kept in- 
demnified by the adventurers from all individual responsibility 
under, or in respec^of, the rent, dues, payments, covenants, and 
provisions, of the sett on the grantees' part to be paid, ob- 
served, and performed. 
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FORM OF DECLARATION OF TRUST OF 
THE GRANT OR SETT OF THE MINE TO 
BE ENTERED IN THE COST-BOOK AND 
SIGNED BY THE GRANTEES. 



MINE. 



We the undersiened , &c., as being the g^rantees 

named in the said indenture of grant or sett for mining pur- 
poses, dated the day of , 18 , from 

of and in the lands and hereditaments called 
in the parish of , in the county of , shown by 

the plan indorsed on the said indenture, and coloured , 

a copy of which sett and plan is entered in the preceding 
sheeto of this Cost-Book, do hereby admit and declare that the 
same grant or sett has been obtained by, and is held by us as 
trustees for and on behalf of the adventurers for the time 
being in the Mine intended to be worked and carried 

on upon the Cost-Book principle under the said grant or sett 
subject, nevertheless, to our being at all times held harmless 
and kept indemnified b^ the said adventurers from and 
against all individual liability whatsoever under, or in respect 
of the rent, dues, and payments, covenants and provisions, 
reserved by and contained in the said indenture, and on the 
grantees part to be paid, observed, and performed. As witness 
our hands this day of 18 . 



[To be signed by the grantees.] 



The following rules and regulations for the government of 
the company are hereby adopted : — 
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*OoPY OP Rules and Regulations for the Government 

or THE Mine. 

I. — That the name of the Mine be the " Mine/' 

in shares, subject to further sub-division by resolution 

of a special general meeting, and that the same be managed 
and conducted entirely on the C!o8t-Book principle, subject to 
the Stannaries* Act, 1869, and to the following or any other 
special rules or refgulations that may hereafter be made for the 
internal government of the affairs of the mine, not inconsistent 
with the Cost-Book principle. 

. II. — That the parties whose names are duly entered in the 
Cost-Book shall be proprietors of parts or shares in this ad- 
venture, subject to these rules and regulations, or other the 
rules and regulations of this mine for the time being, and that 
no person whose name shall not be duly entered in the Cost- 
Book as a proprietor shall have any legal right or interest in 
this mine or other property of the said adventure. 

III. — That there be a committee appointed, consisting of 
not more than of the adventurers, who shall have the 

direction of the affairs of this adventure, subject to such reso- 
lutions and provisions as are or may be passed at any general 
or special meeting of the adventurers, ^nd that each member 
of such committee must hold in his own right not less than 
shares or an equivalent proportion if the shares shall be hereafter 
subdivided ; and that such committee shall have the power 



* This is a form which has been used since the passing of 
the Stannaries' Act, 1869. It will be seen that many provi- 
sions are insetted in it which would, in fact, have been implied 
by common law, custom, or statute ; but it is usual in draw- 
ing partnership articles to specially mention such matters 
although they might be implied ; the reason being that it is 
convenient for the partners to have, as it were, a code of laws 
for easy reference. On the subject of rules and regulations gene- 
rally, see supra, p. 27. 

It is also noticeable that, in this particular form, the mine 
is meant to be worked by a managing committee. 

Although, as has been seen above(p.64), neither the Cost-Book 
system, nor the Stannaries' Act, 1869, recognizes any divisions 
of meetings, either into general, special, or special general, or 
any other like divisions, there is nothing wrong in the division 
which has been followed here, though it may be a question 
whether there is any real advantage in such distinctions, 

G * 



134 APPEHDIX. 

(subject as aforesaid) to appoint and to vary all bankers, soli- 
citors, secretaries, or other officers and servants of the said 
mine, and to fix their i«muneration or salary, and to order all 
acts necessary for the furtherance of theobjects of thesaid mine 
or adventure in the intervals between the general meetings, so 
that such acts be in conformity with the rules and regulations 
for the time being of the said mine ; and the said committee 
shall have the custody of all deeds, leases, setts, accounts, 
books, moneys and funds, the property of the adventurers, 
and shall be responsible to the adventurers for the receipt and 
disbursement of the said moneys and funds ; but none of the 
members of such committee shall be responsible for any loss 
or damage that may accrue to the property of the adventure, 
except the same shall arise from his or their own wilful n^lect 
or malpractice. 

IV. — That such committee shall be appointed from time to 
time by the adventurers at their general meetings, to be held 
quarterly in the months of , respectively, in 

every year, upon such day as the committee may deem advis- 
able, and the members of any such committee continuing to be 
adventurers, and qualified as aforesaid, shall continue in office, 
or be eligible to be re-elected, or they or any of them may be 
removed, and other persons similaiiy qualified appointed in 
their room by the adventurers for the time being, at any gene- 
ral or special meeting of the adventurers. 

V. — ^That an account be opened with the bankers of the 
company in the names of the committee for the time being, 
and that all cheques on bankers be signed by two members of 
the committee. 

VI. — That a register of all adventurers or proprietors of the 
mine be kept by the purser or secretary, by whom all trans- 
fer of parts or shares in the mine are to be entered in the Cost- 
Book, and that such transfers be entered on the usual notice 
of transfer, signed by the vendor, and of the acceptance 
thereof, signed by the purchaser. 

VII. — That a general meeting of the adventurers of the said 
mine shall be held once in every three calender months, at the 
time mentioned in the fourth rule, at such place as the com- 
mittee for the time being shall appoint, when statements of 
the afifairs of the adventure made up to the latest convenient 
period, together with estimates of expenditure shall be exhi- 
bited and submitted, and the Cost-Book and all necessary 
books and accounts and vouchers for the elucidation of the 
affairs, financial and otherwise, of the adventure, shall be 
produced for the inspection of the adventurers, and it shall 
be competent for every general meeting to confirm in or re- 
move from office any member of the committee, or other offi- 
cer or servant of the adventure, to vary the number, and re- 
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rauneration or salaries of sach committee, officers or servants; 
to receive, pass, and allow the accounts, cost, and balance 
sheets, and the reports of the agents, and generally to discuss 
and determine all questions, matters and things relating to the 
affairs of the mine, which shall arise in the course of the con- 
duct or management thereof, and minutes of the proceedings 
of every such meeting shall be entered in the Cost-Book, and 
at such meeting the costs incurred in the previous working 
shall be divided over the shares, and caUs made for the 
payment thereof, and for the estimated costs for the prosecu- 
tion of the mine till the next general meeting. 

VIII.- That' special meetings of the adventurers of the said 
mine may be called by the committee whenever they may deem 
proper, or upon the requisition of any adventurers in the said 
mine, agreeably to the provisions hereinafter contained. 

IX.— That the conmiittee shall assemble at such time and 
place as they shall appoint, and at all meetings of the com- 
mittee each member shall have one vote only, and in case of an 
equal division the chairman shall have a casting vote. 

X — That whenever a vacancy shall happen in the commit- 
tee, the remaining members thereof may forthwith fill up 
such vacancy (if the number be reduced to less than ), 

by electing some adventurer in the said mine duly qualified as 
aforesaid, who shall continue in office until the next general 
meeting of the adventurers, when he may be confirmed in 
offibe or otherwise. 

XI.-^That at every meeting of the adventurers, each part 
or share shall entitle the proprietor thereof to one vote if not 
in arrear of any call previously made, and the resolutions of 
every such meeting passed by a majority of votes of the share- 
holders actually present or represented by proxy at any such 
meeting, on all matters within the cognizance of such meeting, 
and including the making of any «all or calls, shall be binding 
on all the adventurers whether present or ndt, and notwith- 
standing such meeting or the majority of votes at such meet- 
ing may not represent a majority of all the shares in the mine. 

XII. -That the chairman of any such meeting of the adven- 
turers shall retain his right to vote as an adventurer, and in 
the event of an equality of votes, he shall in addition to his 
own vote or votes have the casting vote, which shall be bind- 
ing on all the adventurers whether present or absent. 

XIIL — That each adventurer may vote by proxy granted to 
another adventurer. 

XIV. — That notice of every general and special meeting 
shall be sent to each of the adventurers at least seven dear 
days before any such meeting, by prepaid letter through the 
post, or delivered at the address of each adventurer as entered 
in the Cost-Book, the same to be computed from the day on 
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which the ootioe shall be posted or delivered if sent otherwise 
than by post. In the event of special meetings such notice 
shall specify the particolar object for which the meeting is 
convened, and all notices requiring to be served under the 
provisions of the Stannaries' Act, 1869, are to be served in 
conformity with section eight of that act. 

XV. — That any one or more of the adventurers holding in 
the aggregate parts or shares, or an equivalent pro- 

portion if the shares shall be hereafter subdivided, may at any 
time require the committee for the time being, to call a special 
meeting of the adventurers, by leaving with the committee 
for the time being, a requisition signed by such adventurer or 
adventurers, specifying the object of such meeting, and the 
conmiittee shall call such meeting within fourteen days after 
the delivery of such notice. 

XVI. — That in case the committee shall refuse or neglect to 
convene such special meeting, it shall be in the power of such 
one or more of the adventurers holding in the aggregate such 
parts or shares as aforesaid, to convene a speciiu meeting of 
the adventurers, to be held at the usual place of holding the 
general meetings of the adventurers, and notice of such meet- 
mg shall be sent to each adventurer, stating the object of such 
meeting, at least seven clear days previously to the holding of 
the same, and the decision of such meeting shall be binding 
on all the adventurers, but no matter shall be determined 
thereat which is not expressly mentioned in such requisition 
and notice. 

XVII. — That all letters and notices sent by the purser or 
secretary or clerk of the said committee, through the post or 
otherwise, in accordance with the rules and regulations, and 
addressed to the adventurers according to the last address en- 
tered in the Cost-Book, shall for every purpose specified in 
these rules and regulations or any of them, or any rules or re- 
gulations to be heareafter made, be considered as a sufficient 
notice to every adventurer of every general, special, or other 
meeting, and of every matter requiring notice specified in such 
letter or notice ; and the entry of the proceedings of any meet- 
ing in the Cost-Book signed ny the chairman shall be primd 
facie evidence that all the requirements of these rules and re- 
gulations as to the notices to convene such meetings have been 
complied with. 

XVIII. — That any adventurer shall be at liberty to with- 
draw from the undertaking at any time upon giving notice in 
accordance with the Stannaries' Act, 1869, of ms desire to re- 
linquish his share or shares, and pa^ng his proportion of any 
outstanding debts and liabilities incurred previous to such 
notice of r^inquishment, and to the end of the current month 
in which the same shall have been given. 
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XIX. — That the adventure may be dissolved by a majority 
of votes at any special general meeting called for that purpose, 
provided such resolution be con&rmed by a special gener^ 
meeting to be held not less than fourteen days nor more than 
one month from the former, and upon such dissolution con- 
firmed as aforesaid the property then remaining shall be real- 
ized and divided pro rcUd amongst the adventurers in the said 
mine, subject to prior payment and satisfaction of all out- 
standing debts and liabilities. 

XX. — ^That it shall be lawful to make any alterations or addi- 
tions in or to the above rules and regulations, or any new 
rules and regulations for carrying on the said mine, but so that 
no such alterations or additions, or other rules and regulations 
shall be made or be of any validity unless the same shall be 
made in conformity with the provisions of the Stannaries' 
Act, 1869, and so that no sueh alterations or additions, or other 
rules and regulations shall deviate from, or be inconsistent 
with the Cost-Book system or principle as known and prac- 
tised within the Stannaries of Cornwall and Devon, and all 
and every such rules and regulations shall be binding and 
operative only, so far as shall he consistent with the Cost-Book 
principle or not in contravention thereof. 

At a first meeting of the adventurers of the mine held on 
the day of 18 , at the foregoing 

articles constituting this company upon the Cost-Book princi- 
ple were approved and adopted, and ordered to be entered 
in the Cost-Book. 

[Signatures.] 
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SET OF FORMS APPLICABLE TO 
WINDING-UP A COST-BOOK COM- 
PANY AND ADOPTING THE PROVI- 
SIONS OF THE STANNARIES^ ACT, 
1869, WITH REFERENCE TO THE 
MAKING AND RECOVERING OF 
CALLS AND THE FORFEITURE OF 
SHARES. 



♦NOTICE TO CONVENE SPECIAL GENERAL 
MEETING FOR WINDING-UP COMPANY, 
MAKING CALLS, AND ADOPTING STAN- 
NARIES' ACT, 1869. 

Str,— In accordance with the resolution passed at the special 
meeting of the adventurers of the mine, held 

on the , I beg to give yon notice that a special 

general meeting of the adventurers in this mine will be held 
at the account house on the day of 

inst., at o'clock, for the general business of the mine, 

and also for the purpose of taking into consideration the pre- 
sent position of the undertaking, and to consider and deter- 
mine on the propriety of suspending the further working of the 
mine, and winding-up its affairs, and in such case to pass all 

* The following forms have been made use of under an ap- 
prehension that the provisions'of the Stannaries Act relating 
to audits, callE^ and forfeitures of shares, do not apply to com- 
panies formed previously to that act. As to this ques- 
tion see Introductory Chap. III. See also remarks at p. 133 
as to special general meetings. It is apprehended that 
Cost-Book companies not coming under the act, if such there 
be, would have a common law or customary right to adopt the 
provisions in question by resolution passed in the same manner 
as a resolution, independent of the act, for transacting the 
ordinary business of the company. 
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needful regulations and give all needful powers and directions 
in reference thereto : also for the purpose of auditing the ac- 
counts and making such calls as may be deemed necessary for 
the payment of the liabilities. And I beg to give you further 
notice that, at the said meeting, a resolution wHl be submitted 
for approval and adoption by the adventurers as follows : — 

" That the various provisions contained in * The Stannaries' 
Act, 1869/ with reference to the making and recovering of 
of calls, and the forfeiture of shares, be adopted as part of the 
rules and regulations now by custom, or otherwise, governing 
this mining company, and be as binding on the company and 
the adventurers therein as if the company had been formed 
subsequent to the passing of the said act. 

** I am, sir, 

" Your obedient servant, 
" , Purser, 



FORM OF RESOLUTIONS PASSED IM PUR- 
SUANT OF PRECEDING NOTICE. 



The statements of account this day having been submitted 
and audited, it was resolved that the same be passed and 
allowed. 

Kesolved, That a call of per share be and is hereby 

made payable on or before the day of next, 

and that a discount of 6 per cent, be allowed to those adven- 
turers who pay the call on or before that date, and that the 
secretary is hereby instructed to give notice to the adven- 
turers who shall fail to pay such calls in accordance with the 
provisions of the ** Stannaries Act, 1869," as to forfeiture of 
shares, and that the next meeting shall, if necessary, be made 
special for the forfeiture of such shares unless the secretary 
snail, as he is authorized and empowed to do, find it expedient 
to convene a special meeting for such purposes prior to the 
next general meeting. 

Resolved, That the further prosecution of these mines 
be abandoned, and that all operations be suspended as 
soon as may be consistently with the existing obligations of 
the adventurers, and that it is expedient to dispose of the 
machinery and materials and ores at surface or broken un- 
derground, and to wind-up the affairs of the mine at the earli- 
est .practicable period. That the committee be and are hereby 
authorized and empowered to take all needful steps, and do 
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all needful acts, for the purpose of carrying the preceding 
resolutioQ into effect, and for the final windine-up of the 
affairs of the mines, and that they be and are hereby fully 
authorized and empowered to realize all the assets and settle 
all the accounts and affairs of the company, and for such pur- 
poses to enter into all such arrangements with the lords of the 
sett under which the mines are held and worked, and all other 
persons as may be necessary, or they may consider expedient, 
and that they be and are hereby authorized and empowered 
generally to wind up the affairs of the mines in such manner in 
all respects as they may consider mostadvantageous for the in- 
terest of the adventurers. That the committee be and are hereby 
authorized to convene further meetings of the adventurers at 
such times and for such purposes as they may think expe- 
dient, and do lay the final accounts of the winding-up of the 
affairs of the mine before a meeting of the adventurers to be 
convened by them when in a position to do so. 



*FORM OF NOTICE FOR FORFEITURE OF 
SHARES IN CASE OF CALL BEING UN- 
PAID. 

MINE. 

Sir, — ^You having failed to pay the call of . per share 

made on your shares at the general meeting of the adven- 
turers in this mine held on the of 18 , I 
hereby give you notice, in accordance with the provisions of 
the Stannaries Act, 1869, and in pursuance of a resolution of 
the said meeting of the adventurers, that you are required to 

Say the call made at the said meeting on or before the 
ay of next, and that in the event of your not 

paying such call in accordance with this notice your shares 
m respect of which such call was made will be liable to be 
forfeited. 



♦ It is to be remembered that the call itself cannot be sued 
for unless notice of its having been made be duly given to the 
person liable to pay it. 
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I have also to remind you that, pursuant to the provisions 
of the Stannaries Act, 1869, in case you allow your shares to 
be forfeited you will nevertheless remain liable to pay aJl 
calls and expenses payable on or in respect of your shares at 
the time of forfeiture, and that the amount may be recovered 
in an action at law as provided in the 13th section of the Act. 

I remain, sir, 

Yours faithfully, 

, Secretary, 



a 

FORM OF NOTICE OF RELINQUISH- 
MENT OF SHARES. 



Sir, — I beg to give you notice that I hereby relinquish all 
those parts or shares and all other (if any) my parts 

or shares in the mine, reserving to myself such right 

(if any) as I have, or may 'be entitled unto, according to the 
custom of the Stannaries, to a valuation of the machinery and 
materials and other property of the mine, and I hereby re- 
quest you to enter this my relinquishment upon the Cost-Book 
of the said mine. As witness my hand this day of 

18 . 
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GENERAL INDEX- 



A. 

ABATEMENT : 
plea in for non-joinder of co -contractors, 83. 

ACCOUNT : 

concurrent jurisdiction of Stannaries Court and Court of 
Chancery in cases of, 14. 

taken between retiring and continuing partners in Cost- 
Book companies, 44. 

between retiring and continuing partners bow taken, 46. 

of retiring shareholder's liability not clear how taken, 
48. 

ADVENTURERS : 
List of, whether one partner might conceal from another, 
71. 

AGENT : 
of one partner cannot sue another partner, 82. 

ARTICLES of PARTNERSHIP : 
generally provide that partnership is to last for definite 

term, 44. 
frequently contain clauses which will not be imported 
without stipulation, 69. 

ATTACHMENT, 116. 

AUDIT : 
under what circumstances invalid before Stannaries* Act, 
1869, 80. 
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B. 

BANKERS : 
have been allowed to prove for their balances in windings 
up in Stannaries Court, 43. 

BANKRUPTS : 
servants and clerks of, have preference for wages, 101. 

BILL of EXCHANGE : 
acceptor of, for honoip* has implied power to borrow, 38. 

BLACKMORE, Stannary of, 2. 

BORROWING : 
not allowed in Cost- Book company, 33. 
common law authority of one partner to bind another in 

respect of, how defined, 36. 
received notion in Cornwall as to, doubtful whether ever 

consistently acted on, 43. 

BORROWING POWERS : 
how given to companies under Companies* Act. 1862, 
36. 

BOROUGH ENGLISH : 

custom of, 67. 

C. 

CALLS : 

in companies with limited liability what, 32. 

in unlimited companies for what purposes made, 32. 

in what manner made in Cost-Book companies, 80. 

under Table A, how made, 80. 

irregularity in making renders invalid, 80. 

under Companies' Clauses Consolidation Act, 1845, how 
made, 80. 

made for purposes not warranted by constitution of com- 
pany invahd, 81. 

prospective, valid in case of incorporated and registered 
companies, 81. 

how recovered in Cost-Book company before Stannaries' 
Act. 186&, 82, 

money paid as, becomes part of capital of Cost-Book 
company, 82. 

monies due on, now debts to company, 84. 

debt created by, whether specialty or simple contract, 
84. 
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under Companies* ClanBes GonBolidafion Act, 1845, whe- 
ther specialty debts, 85. 

iiuder sec. 13 of the Stannaries* Act, 1869. If made in 
a winding-up specialty debts, 87. 

under Companies Act, 1862, are specialty debts binding 
the heirs, 88. 

CAREW : 
his survey of Cornwall, 1, 3. 

CAPITAL : 
fixed, not necessary in Cost-Book company, 24. 
in common law partnerships aiAl registered companies 

fixed, 31. 
of company cannot strictly be increased withou special 
Act of Parliament, 32. 
in Cost-Book companies rule as regards increase, differs 

from that of other companies, 32. 
of registered companies seldom raised at once, 32. 

CAPITAL of PARTNERSHIP : 
meaning of phrase, 32. 

CHARTERS : 

Kins John's to tinners, 1. 
conhrmatory of ancient franchise, 2. 
only give exclusive jurisdiction in common law in case of 
turners actually working in the mines, 14. 

CHANCERY : 
bill for account in between co-partners, 82. 

CHAIRMAN : 
declaration of conclusive evidence that resolution under 
sec. 51 of Companies Act, 1862, has been carried, 63. 

CIVIL LAW : 
maxim of, 52. 

COMMON LAW JURISDICTION : 
limited to suits between miners, 4. 

COMMON LAW PARTNERSHIP : 
articles of, in what manner may be varied, 67. 
majority of partners in, in what matters can bind mino- 
rity, 65. 

CONTRACT : 
specific performance of, writ of mandamus will not go to 

enforce, 75. 
cannot supersede common law, 68. 
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COST-BOOK 
what ? 24. 



COST-BOOK COMPANY : 

Bince Companies' Act, 1862, cannot exist except for 
working for metallic minerals, 9. 

no fixed capital necessary in, 24. 

partnerships pretentiously so called, 26. 

shares in transferable by one partner without consent of 
co-partners, why contrary to common law, 31. 

no term implied for duration of, 44. 

is a partnei^p determinable at will, 44. 

where custom silent amenable to common law, 51. 

accounts of, when audited by custom, 81. 

no general system of credit in, 81. 

member of, can transfer share without consulting co- 
adventurers, 31. 

liability of past shareholders in is same in principle as at 
common law, 98. 

rules of, could not be altered before Stannaries* Act, 
1869, without consent of every shareholder, 65. 

COST-BOOK PAKTNERSHIP i 
wherein different from common law partnership, 28. 

COST-BOOK SYSTEM : 
applied to companies formed for working mines, 8. 
not limited to mines producing metallic minerals only, 8 
succinct definition of, impossible, 24. 
in what cases mining partnerships spoken of, as carried 

on upon, 27. 
remarks of the M. K on, 25. 
not judicially recognized set of customs, 26. 
how far can be traced back as a customary form of part- 

ner^p, 26. 
in its origin probably a simple affair, 33. 
probable early nature of, 34. 
permits partner to retire without consent of co-partners, 

44. 
management of mines worked under, in what manner 

accommodated to regulations of 8 Vic. 16 and Table A, 

61. 
did not recognize division of meetings into ordinary and 

extraordinary, 64. 

. COST-BOOK MINING, Customs of, have been compara- 
tively seldom before superior courts, 67. 
customs of, may be good tnough contrary to common law, 
67. 
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COST-BOOK MINING : 
customs of, not likely to be npset by superior courts at 
present day, 67. 

COUNCIL of PRINCE of WALES : 
under what circumstances can order Vice- Warden to sit 
in Devonshire, 13. 

COURT : 
of Vice- Warden to have common law and equity side, 6. 
its common law jurisdiction extended by sees. 14 and 

16 of the 18 Vict., c. 32, 9. 
of Vice- Warden a court of record, 10. 
of Vice- Warden, rule of, may be made rule of superior 

courts at Westminster, 10. 
of Vice- Warden did not claim on equity side original 

jurisdiction conterminous with that of the Court of 

Chancery, 11. 
in winding-up under Companies' Act in what case to 

mean High Court of Chancery, 15. 
of equity leans against forfeitures, 93. 

COURT of CHANCERY : 

hew far has restrained majority of partners from obtain- 
ing Act of Parliament to alter nature of company, 66. 

power of, to restrain violation of rules of law as to in- 
spection of books, &c., of partnership, 71. 

COURT of EQUITY : 
will not interfere to stop proceedings which can be made 
regular at meeting, 81. 

CREDITOR : 
rights of, preserved by sec. 45 of Stannaries Act, 1869, 

55. 
would not at common law be entitled to production of 

partnership accounts without suit, 72. 
in respect of goods or materials, rights of, 103. 

CRIMINAL PROCESS : 
whether proper remedy under sec. 9 of Stannaries Act, 
1869, 76. 

CROWN: 
appoints custos stannariarum, 1. 

CUSTOM : 

of Cornwall generally understood to be that mining part- 
nerships are carried on on ready money principle, 42. 

of retiring recognized by superior coiui;s as between 
partners, 45. 

to pay balance if in favour of relinquishing shareholder 
in two years, 46. 
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CUSTOM : 
of Cost-Book companies, relating to practice, 51. 
not necessarily unreasonable because opposed to some 

rule of common law, 67. 
n^ust inter alia be certain and reasonable, 67. 
claiming to supersede common law will be construed 
strictly, 68. 

CUSTOS ST ANNA RI ARUM, who, 1. 

D. 
DEBTS : 
difference between specialty and simple contract impor- 
tant in administering estate of deceased shareholder, 
88. 
difference between specialty and simple contract of no im- 
portance as regards shareholders in Cost-Book com- 
pany inter se in winding-up, 88. 

DECREES, &c. : 
enforcing under sec. 68 of the Companies' Act, 1862, 22. 

DISCOUNT : 
provision as to, in sec. 12 of Stannaries Act, 1869, new 
in history of partnership law, 82. 

DISSOLUTION : 
concurrent jurisdiction of Stannaries Court and Court of 
Chancery in cases of, 14. 

DISTRESS: 
by landlord for rent in arrear cannot be stopped under 
Companies' Act, 1862, 96. 

DUKE of CORNWALL : 
appoints seneschallus, 2. 
may nominate Vice- Warden, 6. 

E 
EDWARD I. : 
his charter, 2. 
his charter 4. 

EQUITY JURISDICTION : 
exerted with reference to mines not miners, 8.- 
of Stannaries Court practically limited to matter re- 
lating to Cost-Book companies, 11. 
of Stannaries Court. Instances in which exercised, 

11—12. 
of Stannaries Court — almost entirely exclusive, 14. 

ENCYCLOPEDIA BRITTANNICA ; 
Description of mining labour in, 101. 

H 2 
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EXECUTOR : 
havine his name registered in place of testator share- 
holder, $9. 
only liable to discharge testator's debts as far as he has 
assets, 89. 

EXECUTOR or ADMINISTRATOR : 
not liable to action in respect of matters strictly per- 
sonal to testator or intestate, supposing no breach in 
his lifetime, 89. 
liable to action in respect of claims arising upon contracts 
made by testator or intestate, 89. 

EXTRAORDINARY MEETINGS : 
or ordinary meetings req aping special notice, business 

of, under 8 Vic. 16, same as special business under 

Table A, 62. 
under Table A how summoned, 61. 
under 8 Vic. 16 how summoned, 61. 

F. 

FATHER : 
transferring to infants in order to avoid liability, contri- 
butory, 118. 

FEES: 
paid in respect of proceedings under Companies' Act, 
1862, how to be applied, 19. 

FEE SIMPLE : 
land held in, formerly exempt from payment of specialty 
debts whereby heirs were not bound and simple con- 
tract debts, 84. 

FORFEITURE : 
power o^ under Table A, and Companies Clauses Conso- 
lidation Act, 1845, given to directors, 93. 

FORFEITURE of SHARES : 
clause providing for nature, of, 69. 
right of, must hd exercised with strict regularity, 93. 
right of, only exists by express contract in companies 

other than Cost-Book, 93. 
No custom to authorize in Cost-Book companies, 93. 

FOYMORE, Stannary of, 2. 

FREEHOLD : 
Court did not claim jurisdiction in reference to, 4. 

G. 
GARNISHEE, 116. 
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GA^TJLKIND : 
custom of, 67. 

HEIRS : 
specialty debts binding and not binding, 84. 

1. 

INTEREST on CALL : 

What given by Companies Clauses Consolidation Act, 1845, 
and Table A, 82. 
special count for in declaration unnecessary, 82. 

INTERPLEADER : 
Jurisdiction of Vice-Warden in, 12. 

J. 

JURORS; 
fi\re to try plaint, 10. 

JUDGMENT : 
where obtained against several partners execution may 

be against estate of one, 83. 
in merchants' action how obtained against single share- 
holder in Cost-Book company, 84. 

JUDGMENT CREDITOR, 116. 

JUDGMENT DEBTOR, 116. 

K. 

KING JOHN : 
his charter to tinners, 1. 

KING or QUEEN REGENT : 

nominates Vice- Warden if no Duke of Cornwall, 6. 

KIRRIER and PENWITH, united stannary of, 2. 

L. 

LANDLORD : 
consent of, sometimes necessary to assignment of sett, 97. 

LAWS: 
prospective, not retrospective, 52. 

LAW MERCHANT : 
part of the common law of England, 27. 

LEASE : 
agreement for— construction of, 96. 
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LIABILITY : 
in company under Companies Act, 1862, may or may not 

be limited, 100. 
future, how got rid of, 98. 
in respect of past acts, 98. 
in Cost-Book company unlimited, 100. 
in company under Companies' Clauses Consolidation, 
Act, 1845, Hmited, 100. 

LEAD, COPPER, or other METAL or METALLIC MI- 
NERAL : 
Vice-Warden to have equitable jurisdiction relating 

to, 7. 
and common law jurisdiction, 8. 

LICENCE : 
not conferring interest may be by parol, 96. 
conferring interest must be by deed, 96. 

LIEN : 
of creditors on machinery and materiaLs of mine, 97. 
of working miners on ores, &c., for his wages, 103. 
of creditors upon ores, &c., 103. 

LORD WARDEN of the Stannaries, who, 1. 
his power to remit appeids from Vice-Warden's Court to 
Court of Appeal in Chanceiy, 18. 

LOSTWITHIEL : 
taken by army of Earl of Essex, 36. 

M. 

MANAGING COMMITTEE : 
or purser had no customary power to provide for casual 
emergencies, 81. 

MANDAMUS, WRIT OP : 

whether shareholder in or creditor on Cost-Book com- 
pany can make use of, against purser in case of disobe- 
dience to sec. 9 of Stannaries Act, 1869, 74. 

frequently obtained in respect of matters relating to in- 
corporated and registered companies, 75. 

writ of, never goes to enforce a mere private right, 75. 

writ of, whether would be granted under sec. 9 of the 
Stannaries Act, 1869, 75. 

in its inception, what, 75. 
Writ of, before Common Law Procedure Act, 1854, 75. 

MAJORITY : 
of shareholders in Cost-Book company how far could bind 
minority before Stannaries Act, 1869, 66. 
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MEETINGS : 
in Cost-Book companieSf^how held proTioaslyto Stannaries 

Act, 1869, 64. 
in Cost-Book companies, how held since Stannaries Act, 

1869, 64. 

MERCHANT : 
used to bring action of price of goods against share- 
holder refusing to pay call, 83. 

MERCHANT'S ACTION : 
for recovery of call what, 82. 

MINES : 
in West Cornwall UBually conducted according to unwrit- 
ten law, 27. 

MINE SETT : 
how sold previous to Stannaries Act, 1869, 64. 

MISDEMEANOUR : 
whether disobedience to sec. 9 of Stannaries Act, 1869, 
constitutes, 77. 

N. 

NOTICE : 
of meetings, what necessary under Table A, 61. 
of meetings, what necessary under 8 Vic, 16, 61. 
to purser entitles member of Cost-Book company to 

retire, 44. 
of relinquishment formerly not necessarily in writing, 

95. 

NOTICES : 
under Table A, how served, 69. 
under Companies' Clauses Act, 1845, how served, 69: 

NOVATION, 45. 
what, 99. 

ORDINARY MEETINGS : 
under 8 Vic. 16, what, 61. 
under Table A, what, 61. 
whence expression taken, 61. 

P. 
PARTNER : 

in Cost-Book company can determine his liability by re- 
linquishing his shares, 24. 
in Cost- Book company can transfer share without consent 

of co-partners, 24. 
at common law cannot be compelled to furnish more 
capital than agreed on, 32. 
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PARTNER : 
cannot sue his oo-partner at common law, 82. 
right of, at common law to examine books of firm, 71. 
right of, at common law to haye accurate accounts kept, 

71. 
in ordinary partnerships cannot transfer share without 

consent of all^co^partners, 31. 

PARTNERSHIP: 

determinable at will recognized by common law, 27. 

at common law can entrust management of its affairs to 
any one of its body, 27. 

at ix>mmon law, member of, how far liable to repay 
money lent, 28. 

or company benefiting by a contract not deemed at com- 
mon law to haye ratified it, 38. 

at common law, right of member of to inspect partner- 
ship accounts, 71. 

at will, not unknown to common law, 44 

members of, at common h&w not liable for acts subse- 
quent to membership provided proper notice given, 98. 

member of, at common law liable for past acts, 98. 

PENALTY : 
for executing unstamped request to purser of Cost- Book 
company to tranfer shares, 90. 

PETITION : 
purser's objections to process by, 82. 
purser's for payment of call, nature o^ 82. 

PITCH : 
what, 102. 
mode of setting, 102. 

PLAINT : 
actions for debt or damages not exceeding £50 may be 
prosecuted by, 10. 

PLUMBAGO : 
a metallic mineral by 18 Vic, c. 32, sec. 1, 9, 

PRACTICE : 
at common law as to plea in abatement, 83. 

PRIVITY : 
none between landlord and company in ordinary setts, 
96. 

PROCEDURE : 
Vice- Warden's, book of, 3. 
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PROCESS : 
to compel appearance, in what equity cases served any- 
where in England and Wales, 12. 
to compel appearance, service of, 12. 
serving under sec. 68 of the Companies Act, 1862, 22. 

PRODUCTION of DOCUMENTS : 
where suits are pendiDg will not be ordered for purpose 
of fishing out defence, 76. 

PROSPECTIVE CALLS : 
provision as to in Stannaries Act, 1869, how far it obviates 
difficulty of supposed want of borrowing power, 43. 

PURSER : 

can bind whole body of partners in Cost-Book mine in 
matters other than borrowing money, 24. 

who, 24. 

suing for calls under sec. 13 of the Stannaries Act, 1869, 
position of, 82. 

has no customary power to provide for casual emergen- 
cies, 81. 

taking shares a co-adventurer, 82. 

taking no shares an agent, 82. 

if not shareholder, probable position of, before Stanna- 
ries Act, 1869, in respect of matters specified in sec. 9, 
of that Act, 71. 

if shareholder probable position of, before Stannaries 
Act, 1869, in respect of matters specified in sec. 9 of 
that Act, 71. 

PURSER'S PETITION : 
for recovery of call what, 82. 

Q. 

QUEEN: 
under what circumstances may direct establishment o 
separate Court for Devonshire, 14. 

R. 

RAILWAY COMPANIES : 
Borrowing powers of, 36. 

RECORDS : 
of Stannaries Parliaments destroyed by army of Earl of 

Essex, 36. 
transferred from Tower to Chancery Lane, 3. 

REGISTRAR : 
of Vice- Warden's Court may sell without licence, 23. 
powers of, under sec. 83 of Companies Act^ 1862, 16. 

h3 
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REGISTER : 
of mortgages and charges affecting property of limited 

company how kept, 21. 
of members of company under Compames Act, 1862, how 

rectified, 20. 

REGISTERED COMPANY : 
fundamental rules of, contained in memorandum o 
association, 66. 

RENT: 
arrears of, not an equitable debt from company to land- 
lord, 96. 

RESOLUTION : 

affecting ordinary business of Cost-Book mine previous 
to Stannaries Act, 1869, how passed, 64. 

for auditing account on which to base a call in a Cost- 
Book mining company, how passed previous to Stan- 
naries Act, 1869, 64. 

three kinds of, recognized by Stannaries Act, 1869, 65. 

RELINQUSHMENT : 
of shares, 97. 

RETIRING from COST BOOK PARTNERSfflP : 
right of, shows to be reasonable, 50. 
right of, challenged by some persons, 50. 

RULES and REGULATIONS : 
of Cost-Book Company, how altered before Stannaries 

Act, 1869, 64. 
governing company, otherwise than by custom, what 

limit to be put on, 68. 
governing a company by custom, what limit to be set on 

them, 67. 
must not contravene the common law, 68. 
may be declaratory of custom or otherwise, 68. 
sometimes entered in writing in Cost-Book, 68. 

BULE: 
36 of general orders in Chancery, 115. 

S. 

SEAL of COURT of VICE- WARDEN : 
judicially noticed, 23. 

SETT : 
may be either lease of soil or mere licence to enter and 

work, 95. 
what, 95. 
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SETT: 
how usually created, 96. 

could not be sold before Stannaries Act,[1869, except with 
consent of majority of all the shareholders, 96. 

SHARES : 
in companies under Companies' Clauses Consolidation Act, 

1845, are personal estate, 90. 
in companies under Companies* Act, 1862, are personal 

estate, 90. 
in companies imder Companies' Act, 1862, how transfer- 
able, 90. 
in companies under the Companies' Clauses Consolidation 

Act, 1845, how transferable, 90, 
in incorporated and registered companies whether or not 

transferable at will of owner, 91. 
fractional parts of whether transfer of recognized by 

general acts, 91. 
foneited under Companies' Clauses Consolidation Act, 

1845. must be sold, 93. 
forfeited under Companies Clauses act, 1863, may be 

cancelled, 93. 

SHARE: 
in common law partnership, or incorporated or registered 
company, cannot be surrendered without consent of all 
shareholders, 96. 
when transferred at conunon law pass subject to debts of 
company, 94. 

SHAREHOLDER : 

In Cost Book mine could not comply with practice as to 
pleading in abatement, 83. 

in Cost-Book Company liable jointly with his co-share- 
holders for debts contracted in respect of proper busi- 
ness of partnership, 83. 

on B list, how account taken against in Chancery, 100. 

on B list, how account taken against in Stannaries Court, 
100. 

estate of deceased what calls liable to pay 88 

SHAREHOLDERS : 
lists of, in' winding-up Cost-Book companies how made 
out, 99. 

SIR E. SMIRKE : 
his appendix to Vice v, Thomas, 2. * . 

SHIP'S MASTER : 
has implied authority to borrow on sadden emergency, 
38, 
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SIB R. COLLIER : 
His treatise on the law relating in mines, 29. 

SIMPLE CONTRACT DEBT : 
barred after 6 years, 84. 

SENESCHALLUS : 
who, 2. 

SPECIAL BUSINESS : 
not mentioned in 8 Vic. 10, 61. 
provisions of Table A relating to, 62. 

SPECIAL NOTICE : 
expression whence taken, 61. 
calis to be made at meeting with, 80. 

SPECIAL RESOLUTION : 
expression whence taken, 61. 

company under Companies' Act, 1862, may alter roles 

and regulations by, 63. 
nnder Companies' Act, 1862, what, 63. 

SPECIALTY CREDITORS : 
have now no priority over simpl e contract creditors in 
administration, 85. 

SPECIALTY DEBTS : 
nature of, 84. 
by which heirs are bound took precedence under 3 and 

4 Will, iv., c. 104, in administration, 85. 
barred after twenty years, 84 

STANNARIES : 
of Devon and Cornwall made one district, 13. 

STANNARIES ACT, 1869 : 
provisions of, other than those relating to procedure to 

what companies applicable, 53. 
what provisions of retrospective, 54. 

STANNARIES PARLIAMENT : 

ordinance of, in reign of James II., 35. 
for what purposes formerly held, 35. 

STAMP : 
on request to purser of Cost-Book company to enter 
transfer, 90. 

STATUTE : 
not construed to operate retrospectively, 52. 
where it only changes mode of procedure applied to ^ 

actions, 53.- 
whether or not applicable to cases in which action or suit 
has been brought previous to passing of, 53. 
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STATUTE : 

where it prohibits a matter of public grievance indict- 
ment will lie though punishment not pointed out by, 
76. 

of limitations applied in winding-up Cost-Book company, 
99. 



STATUTES : 




6 Geo. 1, c. 18 (Bubble Act) — 31 




6 Geo. iv., c. 91 — 31 




6 & 7 Will, iv., c 106 — 1, 2, 4, 11 




sec. 1 . — 4 




2 6 




6,7 — 7 




13,21,41 — 10 




17 — 12 




13 — 14 




22 — 119 




30 124 




17 — 128 




18 Vic, c. 32 — 1, 11, 12, 


105, 112 


sec. 1, H15 9 




16, — 10 




11,13 — 12 




32 — 13,72 




33, 36, 38 — 13 




10 — 83,109 




37 111 




9 109 




26 113 




36 124 




7 & 8 Vic, c 110 — 15 




excepts companies working 




mines on Cost-Book sys- 




tem — 15 




repealed by Companies' Act, 




1862 30 




sec 68 of, for what purpose 




enacted — 3(T 




18 Vic, c 23 — 18 




2 & 3 Vic, c 68, sec. 7 121 




8 — 122 




15 & 16 Vic,c 76 (Common 




Law Procedure, 1852) — 10 




17 & 18 Vic, c 125 (Common 




Law Procedure, 1854) — 21 




sec 68 75 




61 — 116 




60 — 116 
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STATUTES : 

11 & 12 Vic, c. 45 (Winding 

up) — 15 

12 k 13 Vic, c 106 (Bank- 
rupt Law Consolidation) 

sec. 108 — 101 
32 & 33 Vic, c 71 (Bank- 
ruptcy, 1869) — 101 
8 Vic, c. 16, Companies' 
ClauBe8Consolidation,1846— 32,70 
sec 26, 27—81 
23,25 — 82 
29, 35 — 92 
26&27 Vic,c 118(Companie8' 

Clau8e8Consolidation,1863) — 94 
25 & 26 Vic, c 89 (Compa- 
nies', 1862) - 8, 15, 27, 32, 70, 103, 1 14 
sec 81, 199, 204 — 15 
83 — 15 
108 — 16,17 
116 — 17 
124 — 18 
172 — 19 
35 — 20 
68 — 22 
120 — 23 
4 — 30 
50 — 62 
70 — 81 

199 — 85 
75 — 85 
81 — 87 
24 — 89 

200 — 97,98 
38 — 98 
92, 97 — 115 

83 — 120 

172 — 124 

16 & 17 Vic, c 78 — 105 
15 & 16 Vic, c 66 

sec 22 — 105 

15 & 16 Vic, c 86 

sees. 23, 24 — 106 

STATUTES amended by or cited in Stannaries Act, 1869. 
11 Vic, c 32, sees. 23—26, 43, 97. 
Companies' Act, 1862, 25 and 26 Vic, c 89, sec 200,^7. 
18 Vic, c 32, 105. 

16 and 17 Vic, c 78, 105. 

15 and 16 Vic, c 66, sec 22, 105. 
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STATUTES : 

15 and 16 Vic. 86, sees. 23—24^ 106. 

18 Vic, c. 32, sees. 9—10, 109. 

18 Vic, c 32, 112. 

18 Vic, c 32, sec. 26, 113. 

Companies' Act, 1862, 114 

Companies' Act, 1862, sec 83, 120. 

2 and 3 Vic, c 58, sec 7, 121. 

2 and 3 Vic, c 68, sec. 8, 122. 

18 Vic, c 82, sec 24, 122. 

Companies* Act, 1862, sec 172, 124. 

6 and 7 Will, iv., c 106, sec 30, 124. 

18 Vic, 32, sec 36, 124. 

6 and 7 Will, iv., c 106, sec 17, 128. 
STEM-MEN : 

who, 103. 

STEWARD : 
did not interfere with Lord Warden in equity, 2. 
who, 2. 
his jurisdiction formerly confined to tin and tinners, 5. 

STEWARDS' COURT: 
usurps Lord Warden's jurisdiction, 3. 

SUB-STEWARD : 
who, 2. 

SUBSIST : 
System of, what, 104. 

SUIT : 

shareholder or creditor in, can obtain production of Cost- 
Book, 74. 

SUITORS : 
not deprived by Stannaries Act, 1869, of ancient reme- 
dies except where expressly abrogated by act, 55. 

T. 
TABLE A : 

part of, first Schedule to Companies* Act, 61. 
TRADING FIRM : 

power of partner in, in respect of bills, 36. 

TRANSFER : 

to avoid liability, common law respecting, 117. 

though complete, transferor will be liable if not a real 

trsmsaction, 118. 
of shares, 97. 

TRANSFEROR : 
of share does not at common law necessarily get rid of 

UabUity, 92. 
has right to be indemnified by transferee, 99. 
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TEIBUTERS : 
who, 102. 
arrear of pay owing to, 104. 

TRUSTEE : 
purchase in name of, though a person of limited means 
good, 118. 

TINNERS: 
exemptions of, 2. 

TUTWORKMEN : 

who, 102. 
TYWARNHAILE : 

stannary of, 2. 

V. 

VALUERS : 
appointed for purposes of account between relinquishing 
shareholder and company, 46. 

VICE-WARDEN : 

who, 1. 

formerly native of Cornwall, 1. 

his jurisdiction formerly confined to tin and tinners, 5. 

to be judge of Court, under 6 and 7 Will, iv., c. 106, 6. 

may be removed, 6. 

has jurisdiction under 18 Vic, c. 32, sec. 15, for recovery 
of mines, &c., in cases of forfeiture, 9. 

may restrain by injunction where mine worked contrary to 
covenant, 10. 

not to adjudicate touching freehold under 18 Vic, c. 32, 
sec. 15, except with consent of parties, 10. 

has same authorities over mines and miners in Devon as 
in Cornwall, 13. 

objections to his jurisdiction must be taken by defend- 
ant within 14 days after appearance to suit, 14. 

may direct that petition for winding-up a company be 
heard where, 16. 
I his power to adjudicate in interpleader cases, 17. 

his power to direct issue to tried where debt or claim 
disputed in winding-up, 17. 

his power to make rules for carrying into effect power 
conferred on him by Companies' Act, 1862, 19. 

his power to rectify the register of a company under the 
Companies' Act, 1862, 20. 

may compel inspection of register of mortgages and 
charges on property of limited company, 21. 

may exercise same powers over regisibered as over unin- 
corporated companies, 22. 
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VICE-WARDEN : 
jurisdiction of, for what purposes co-extensive witli that 

of Court ift Chancery, 2d. 
has same powers as Court of Chancery to enforce orders 

for purposes of certuin parts of Companies' Act, 1862, 

23. 

VOTES : 
under Table A, how taken, 62, 
under 8 Vic. 16, how taken, 62. 

under Companies' Act, 1862, in default of regulation to 
every country member has one, 63. 

W. 

WINDING-UP : 
call in whether specialty or simple contract debt, 86. 

WRITS : 
under 18 Vic, c. 32, sec. 15, may be served anywhere in 
England or Wales, 10. 
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A. 

ACCOUNTS : 
shall be entered by purser in Cost-Book every four 

ibonths, sec. 9, p. 69. 
entered in Cost-Book what they must show, sec 9, p. 69. 
may be audited at meeting of company with special 

notice, sec. 10, p. 78. 
of forfeited shares. Forfeited shares may be carried to, 

sec. 18, p. 92. 
of relinquished shares, sec. 21, p. 93. 

ACT : 
extent of, sec. 3, p. 58. 
how far extends to registered companies, sec. 3, p. 58. 

AFFIDAVITS, &c. : 
in Stannaries Court maybe taken before any commissiooer 
of conmion law or equity courts, sec. 27, p. 105. 

ASSESSMENT : 
monies to arise from remission of, to what purposes to be 
applied, sec. 41, p. 124. 

ATTACHMENT : 
where a contributory to one company is a creditor against 
another, both companies being in Uquidation, debt may 
be attached, sec. 34^ p. 115. 

B. 

BANKRUPTCY : 
certificate of debt due for contributory signed by regis- 
trar, with seal of court attached, to be accepted as proof 
in, sec. 33, p. 114. 

BOND : 
on appeal, sec. 32, p. 113. 

to registrar on appeal in what cases surety to join in 
sec. 32, p. 113. ' 
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BORROWING MONEY : 
cannot be authorized by special rule of regulation of 
company, sec. 7, p. 60. 



C. 

CALL: 

may be made at meeting having power to audit accounts, 
sec. 10, p. 78. 

may be made for defraying 3 months' prospective ex- 
penses, sec. 11, p. 78. 

discount of 5 per cent, may be allowed on payment of, 
sec. 12, p. 78. 

interest may be charged on amounts due on, sec. 12, p. 
78. 

amount due on a debt to company, sec. 13, c. 78. 

amount dne of, may be sued for in any court of law, sec. 
13, p. 78. 

interest on, may be recovered in suit, sec. 13, p. 79. 

COMPANY: 
what, sec. 1, p. 58. 
need not recognize fraudulent transfer, sec. 35, p. 117. 

COMPENSATION : 

not to be given to person appointed to office in Stanna- 
ries Coi^ after Stannaries Act, 1869, in case of alte- 
ration of duties, sec. 44^ p. 130. 

CONTEMPT : 

person in, may be committed to gaol at Bodmin or Ply- 
mouth, sec. 30, p. 111. 

person in, may be taken before Vice- Warden or Regis- 
trar at Truro to be examined. — Ibid, 

COSTS : 
of suit for amount due on call may be recovered, sec. 13, 
p. 79. 

COST-BOOK : 
what, sec. 2, p. 58. 

CREDITOR : 

right of, against company existing at passing of Stanna- 
ries Act, 1869, not to be prejudiced, sec. 45, p. 130. 

CREDITORS and SHAREHOLDERS : 
court may restrain sale of sett on application of, sec. 36, 
p. 118. 
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COURT : 

whftt, Bea 1, p. 67. 
jnrifldiction of, to restrain sales of Tnachinery, kc, ex- 

tendedjto^the^restrainmsof sales of setts, sec. 86, p. 118. 
need not recognize fraadnlent transfer in winding-up 

oompanv, sec. 35, p. 117. 
on wnat days to be closed, sec. 42, p. 126. 

COUNTY COUET : 

Not to have jurisdiction where sum sought to be reco- 
vered exceeds £50, sec. 13, p. 80. 

D. 

DECLARATION : 
in action for amount of call what must be stated in, 

sec. 13, p. 79. 
statutory of purser of what facts suffideat evidence, sec 
19, p. 92. 

DECREE : 
of court may be enforced without formal demand in what 
cases, sec. 28, p. 108. 

DEPOSIT : 
of twenty pounds to be paid to registrar on appeal, sec 
32, p. 113. 

DEPUTY VICE-WARDEN : 
who may be, sec. 39, p. 121. 

DISCOUNT on CALL: 
see calL 

E. 

EXECUTION : 

writ of, may be sent to reeistrar of any county Court 
where sum does not exceed £250, sec. 29, p. 109. 

F. 

FEES: 
demandable upon swearing, making, and taking affidavits, 
ftc, sec. 27, p. 106. 

G. 

GENERAL RULES and ORDERS : 
what powers to make to extend to Stannaries Act, 1869, 

sec. 43, p. 127. 
in respect of fees not to be made without consent of 
Treasury Commissioners, sec. 43, p. 127. 



INDEX. 165 

GOING CONCERN : 
mine may be sold as, sec. 24, p. 97. 

I. 

INJUNCTION : 
applications for, may be made in vacation, sec. 42, p. 
126. 

INTEREST : 
on call. See caU. 

L. 

LORD WARDEN : 
in what cases may nominate deputy Vice-Warden, sec. 
39, p. 121. 

M. 

MAJORITY : 
in value of shareholders present at a meeting may pass 
resolution, sec. 4, p. 59. 

MENIAL or DOMESTIC SERVICE : 

of transferor — ^transfer to person in to be presumed 
fraudulent) sec. 85, p. 117. 
MINERS aud other WORKMEN : 
priority of, for three months* wages in winding-up, sec. 
26, p. 101. 

N. 

NOTICE : 
of meeting with special must specify what, sec. 5, p. 59. 
of seven days necessary for meeting with special, sec. 5, 

p. 59. 
how served, sec. 8, p. 60. 
service of, how proved, sec. 8, p. 60. 
in case of non-payment of call what to require and state, 

sec* 16. p. 91. 
of sale of mine how to be given, sec. 24, p. 97. 

0. 

OFFICIAL LIQUIDATOR : 
see Registrar. 

ORDINARY MEETING : 
see, sec. 4, p. 59. 

P. 

PERJURY : 
penalties for, sec. 27, p. 105. 
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PETITION : 
for 'winding up company when and where Vice- Warden 
may direct to be heard, sec. 38, p. 120. 

PROCESS : 
may be enforced through county court up to £250, sec. 

29, p. 109. 
except in ejectment not to be served in common law 

cases outside jurisdiction without special order of 

Vice- Warden, sec. 31, p. 111. 

PURCHASER: 
of ferfeited shares under what circumstances discharged 

from prior calls, sec. 19, p. 92. 
of forfeited share under wDat circumstances not bound 
to see to application of purchase money, sec. 19, p. 92. 
of relinquished share how discharged from calls due be- 
fore purchase, sec. 23, p. 94. 
of relinquished share how discharged from seeing to 
application of purchase money, sec. 23, p. 94. 

PURSER : 
who, sec. 1, p. 58. 
see accounts, 
debt in respect of call may be sued for in name of, sec. 

12, p. 78. 
change of name of, pending legal proceedings, 80. 

R. 

REGISTRAR : 

who, sec. 1, p. 57. 

in what cases to exercise duties of official liquidator, 
sec. 33, p. 113. 

not to be entitled to salary for performing duties of offi- 
cial liquidator, sec. 33, p. 114. 

not to use name or style of Official liquidator unless in 
taking out letters of admistration to deceased contri- 
butory, sec. 33, p. 114. ^ 

not to be liable to penalties imposed on official liquida- 
tors by Companies' Act, 1862, sec. 33, p. 114. 

may issue injunction order in customary creditor's suits 
to forbid sale of setts, &;c., sec. 37, p. 119. 

his power to issue injunction order not to be exclusive o 

REGISTRAR'S OFFICE : 
see rules and regulations, 
existing power of Vice- Warden to ^issue such order, 
sec. 37i p. 119. 
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REGISTRAR'S OFFICE ; 
powers of, in case of disability of Vice-Warden, sec. 39, 

p. 121. 
in case of death of, who Vice-Warden may appoint as 

temporary, sec. 40, p. 123. 

RELINQUISHMENT : 
of share to be by notice in writing, sec. 22, p. 94. 
of share, evidence of, sec. 23, p. 94. 

REMEDIES : 
ancient, of shareholders and others not to be affected by 
Stannaries Act, 1869, unless expressly abrogated, sec. 
46, p. 130. 

RESOLUTION of MEETING : 
what, sec. 4, p. 59. 

RESOLUTION : 
special, what, sec. 6, p. 59. 

of meeting with special notice how confirmed, sec. 6, p. 59. 
of meeting with special notice share may be forfeited by, 
sec. 17, p. 91. 

RULES and REGULATIONS : 

of mining company, how altered, sec. 7, p. 59. 
order for fifibg, sec. 9, p. 70. 

shall be subject to inspection of applicants, sec. 9, p. 70. 
of Cost-Book company, copy of, to oe filed at Registrar's 
office, sec. 9, p. 70. 

S. 
SEAL of COURT: 
to be attached to writ of attachment, sec. 30, p. 111. 

SECURITY: 
registrar not to give such as is required of official liqui- 
dator by Companies' Act, 1862, sec. 33, p. 114. 

SETT: 
machinery and material belonging to mining company 
may be sold with or without, sec. 24, p. 97. 

SHARE : 
under what circumstances may be forfeited, sec. 17, p. 

91. 
forfeited may be sold, sec. 18, p. 92. 
relinquishment of fractional part of, sec. 22, p. 94 

SHAREHOLDERS : 
accurate list of to be kept, sec. 9, p. 70. 

SHAREHOLDER : 
address of, shall be as entered in Cost-Book unless notice 

to contrary, sec. 8, p. 60. 
money due from, on call, see call. 
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SHAREHOLDER: 
may purchase forfeited share, sec. 18, p. 92. 
whose share forfeited liable to pay calls and interest due 

up to forfeiture, sec. 20, p. 92. 
may purchase relinquished share, sec. 21, p. 94, 

SPECIAL NOTICE : 
meeting with, sec. 5, p. 59. 

SPECIAL RESOLUTION : 
mine sett may be sold by, sec. 24, p. 95. 

STANNARIES : 
what, sec. 1, p. 57. 

STATUTORY DECLARATION : 
of purser, evidence of forfeiture of share, sec. 19, p. 92. 
of purser, evidence of relinquishment of share, sec. 23. 
p. 94. 

T. 

TRANSFER : 

of fractional part of share company not bound to recog- 
nize, sec. 15, p. 89. 

of share company not bound to recognize till calls paid 

with interest and expenses, sec. 1^ p. 89. 

of shares for getting rid of liability to be presumed frau 
dulent, sec. 35, p. 117. 

V. 

VACATION : 
of court what to be, sec. 42, p. 126. 

VICE-WARDEN : 
who, sec. Ij p. 57. 
and Registrar to presume affidavits to be regularly 

sworn, sec. 27, p. 105. 
in what cases may appoint deputy, sec. 39, p. 121. 
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PixturfS. — Grady on Textures and Delapidations, 
Scclesiastical and Lay, 2ud editioiu 12mo, 128. 6d. cloth, 1866. 

[ndian Law Cases — Select Cases in Hindu Law decided 

by H«r Majesty's Privy Council and the Superior Courts in India, 
with notes by W. H. Battigan, Pleader, Chief Court of the Punjab 
2 vols, royal 8to, 1871. £2 10s. 

Indian Codes: Comprising the Indian Penal Code, 
ActXLV. of 1860; the Indian Penal Code Amendment Act 
XXVII. of 1870; Code of Criminal Procedure, Act XXV. ol 1861, 
and Amendment Act, Act VIII. of 1869 ; the Code of Civil Pro- 
cedure, Act VIIL of 1859; Amendment Act, Act IV, of 1860; 
Amendment Act, Act XXIII. of 1861 ; Limitation Act, Act XI. of 
1861 ; the Indian succession Act, ActX. of 1866 ; the stamp Act, 
Act XVIII. of 1869, with copious Index, by Standish Grove 
Grady, Esq., 1871. Price Four and half Bnp^es, nett cash. 

Indian Civil Code. — Hyde's Indian Succession Act 
with IntroductioD, Synopsis, and General Index. 4/6. 

Indian Law* — The Law of Evidence as administered in 
England and applied to India by Joseph Goodeve Esq., Barrister- 
at-Law. Boyal 8yo. 1862.21b. published at £2 2s. 

Indian Law.— Grady's Mannal of Hindu Law for the 
use of Students and Practitioners. 8vo, cloth 1871, 25b. 

Indian Law« — Grady's Treatise on the Hindu Law of 

Inheritance, comprising the Decisions in the Privy Council, and 
in the High Courts of the different Presidencies since their 
establishment^ Svo, cloth, 1868, ^l 15s. 

London. — ^PulHng's Laws, Customs, Usages, and Kegula- 
tions of the City and Port of London, with Notes of the Charters, 
Ordinanoesi Statutes, and Cases. 2nd edition, 1854, 6vo, oloth, 
6b. 

Mayor's Ctourt of London Procedure Act, with 

Notes, and an outline of the practice thereof; Forms of Pro- 
cedure and Table of Costs, with some observations twon the Judg. 
ment ot the House of Lords in the case of The Mayor, &o., of 
London v. Cox, by J. Pym Teatman, of Lincoln's Inn, Esq., Bar- 
rister-at-Law. 1870. 12mo, oloth, 58. 

Medioal. — ^WillcocVs Laws relating to the Medical 
Frofeflsion, with an account of the Bise and Progress o its 
various Oixlers. 8vo, cloth, 1830, 6s 6d, 

Mineral Laws. — Treatise on the Derb^^shire Mining 
Customs and Mineral Courts Act 1852. with copious Notes Case 
and Index by T. Tapping Esq., Barrister .at Law. 1854. 1/6 

Mineral Laws.— a Trealise on the High Peak Mineral 
CnstomB and Mineral Courts Acts 1851 by T. Tapping. Eso . 
BarriBter.at.Law. 1/6. ^ 
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Mineral Laws —The Rhymed Chronicle c^f Eglwaix 

Manlove, concerning the Liberties and Customar of the Leat 
Mines within the Wapentake of Wirksworth, Derbyshire, with i 
glossary of Mining and obsleto terms by T. Tapping, Esq, 
Bftrrister-at-Law. 1851. 2/6 cloth. 

Nations.— Ohitty's Treatise on the Law of Natiom 
i-elativo to the Legal Effect of War on the Commerce o 
Belligerents and Neutrals. 8vo, Is 6d, 181^. 

Navigation. — The Ocean, The River, and the Shor€ 

part 1. Navigation by J. W. Willcock, Esq., Q.C. and A. 
Willcock, Esq., Barrister-at-Law. 1863. 5s. cloth. 

Papers of the Juridical Society. — Smith on the eflfeot of 
the Contemplated Fusion of Law and Equity on the English Law 
ofContractjbeingpjartllLofvol.IV. Is. 

H *** These Papers, read before the Juridical Society, are published at intervale 
;^by WUdy and Sons, Jfrom whom any of the back nQmber8,^if in print, are 
to be had. 

Pawnbrokers. — ^The Pawnbrokers Act 1872, Concisely 
and pla inly explained, for the guidance of both Pawnbrokers and 
Borrowers, wiui ths Penalties imposed, by a" Solicitor. Just 
Published. Is. 

Koman Law. — Abdy's Sketch of Civil Procedure among 
the Romans. 1857. 12mo, 4s 6d, cloth. 

Trustees. — Vaizey's Lord St. Leonards' Acts to Further 
Amend the Law of Property and to Eelieye Trustees, ( 22 & 23 
Vic. c, 35 and 23 & 24 Vic. c. 38) with Notes, 12mo, cloth, 5/6 

Vice-Ohanoellor Stuart's Decisions — Keports of Cases 
decided in the High Court of Chancery by Sir John Stuart, Vice- 
chancellor, 1857 to 1865. By J. W. De Longueville Giffard, Esq. , 
of the Inner Temple, Barrister-at-Law. 5 vols, royal 8vo, calf, 
£10 10s, 
*^* Vol. 6, containing; a few remaining Cases yet unreported, together with 
a Digest of the whole series of Smale and uiflbuxl, and GifiQetrd's Reports, 
1862 to 1865| in one vol., completing the Series down to the conunencdment 
of the Laiv MqwU, to be had separately. Price 22s. 6d., boards. 

War. — ^The Law of Blockade, itsHistory, Present Condition 

and Probable Futui*e. An Interntioual Law EsSay, 1870. By H, 
Bargrave Deane, Student of the Inner Temple. 8vo, cloth, 2s.6d[ 

War. — T>r, Deane onWar : its Comineacement and Effect 

upon the Trade and Property of the Subjects of Belligerent States 
and their Allies, within and in transit to, or from, the Hostile 
Territory. 8vo, Is 6d. 

War.— I^« Deane on the Effect of War upon tbeTrade and 

Property of Neutrals, and Maritime Capture and Prize. 1. 
Contraband of War. 2. Blockade. 3. Bight of Search. 4. 
Capture and Prize. 1854, 8yo, 3s 6d. 

War. — Story on Prize Courts. No tes on the Principles and 

PracticeofJgsiift^SS^^MS^SC^^^ Judge Story, edited bv 
F. T. BJI^^MMj^^Kh. 

War. — l^^^^^^^Mj^Hp 1 ^^ Naval Officers as to 

the L^^^^^^BHV^iSPr ' p* 1854, 870, cloth, 5s. 







